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PREFACE

The opinions of the Court of Claims herein reported are
published by authority of the provisions of Section 18 of the
Court of Claims Act, approved July 17, 1945, as amended; 1.
Rev. Stat., 1971, Ch. 37, Sec. 439.18,et seq.

The Illinois Court of Claims hears and determines claims
against the State of Illinois based on its laws and administrative
regulations, other than claims arising under the Workmen’s Com-
pensation Act or the Workmen’s Occupational Diseases Act.

The Court also has exclusive jurisdiction to hear and deter-
mine all claims against the State: (1)based upon any contract with
the State; (2) based on tort by an agency of the State; (3)based on
time unjustly served by innocent persons in Illinois prisons; (4)
based on tort by escaped inmates of state controlled institutions;
(5)for recovery of funds deposited with the State pursuant to the
Motor Vehicle Financial Responsibility Act; and, (6) to compel
replacement of a lost or destroyed state warrant.

Programs to compensate the next of kin of law enforcement
officers, firemen, national guardsmen and naval militiamen killed
in the line of duty are administered by the Court.

There has been a substantial increase in the number of claims
arising solely as the result of the lapsing of an appropriation from
which the obligation could have been paid. This is an outgrowth
of the July 1, 1969, change from biennial to annual fiscal planning
with the consequent lapsing of appropriations on September 30
of each year in accordancewith the State Finance Act. Because of
both the volume and general similarity of their content, opinions
in such cases have not herein been reproduced in full.

MicHAEL J. HOWLETT
Secretary of State and
Ex Officio Clerk of the
Court of Claims
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CASES ARGUED AND DETERMINED IN THE COURT
OF CLAIMS OF THE STATE OF ILLINOIS

(No. 5410—Claimants awarded $190.00.)

WaLLace Pantenserg ano HeLen Pantenserc, A Limited

Partnership, d/b/a MenpoTA DieseL anp Truck Servicg, Claim-

ant, vs. DEPARTMENT oF PusLic WoRks AND BuiLbinGs, STATE oF
ILLinois, Respondent.

Opinion filed July 31, 1969.
Baker AND WacNER, Attorneys for Claimants.

WiLLIAM ]. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracrs—services rendered. Where evidence showed that wreckers per-

formed work for the respondent, they will be paid on an hourly basis for work
performed.

Dove, J.

On January 26, 1967, a severe blizzard struck Lee
County, lllinois, covering the highways with snow. The
Division of Highways dispatched equipment to clear the
highways, including several trucks that were operating on
U. S.Route 52 near Mendota, Illinois. While removing snow
from the highways, one of the trucks became stuck ap-
proximately seven miles north of Mendota, Illinois, on
Route 52.

Helen M. Pantenberg, one of the. claimants herein,
testified that at approximately 3:30 p.m. on January 26,
1967, Eugene Washburn, Field Engineer for the Dixon
Highway District, called the claimants’ place of business,
and requested the services of claimants’ wreckers on Route
52. The caller said they were having trouble with State
trucks stalled on Route 52, and requested claimants to
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send wreckers to assist them. Helen Pantenberg testified
that she told the caller that one wrecker was already out,
and that she would send the big wrecker, and, just as soon
as the other wrecker got in, she would send that one up too.

The big wrecker went immediately to the spot where
State truck T-7062 was stuck in the snow seven miles north
of Mendota on U. S. Route 52. The large wrecker pulled
State truck T-7062 from the ditch, and put it back into ser-
vice. However, shortly thereafter State truck T-7062 again
became stuck in a snowbank, and required the services of
the big wrecker to remove it from the snowbank, and put it
back into service.

The small wrecker was dispatched to assist several
snowplows on Route 52 at about 5:00 p.m. on January 26,
1967. There is testimony in the record that the small
wrecker pulled two highway snowplows out of snowbanks
on at least two separate occasions. It appears from the
record in this case that the large wrecker was engaged in
assisting State Highway trucks from approximately 3:30
p.m. until at least 10:00 p.m. for a total of 6% hours. It also
appears from the record that the small wrecker was en-
gaged in assisting State Highway trucks and snowplows
from approximately 5:30 p.m. until 10:00 p.m. for a total of

% hours.

Wallace Pantenberg, one of the claimants in this action,
testified that he has two wreckers in his business. One is a
large 6-wheel drive wrecker, which rents for $35.00 an
hour, and the other is a small wrecker, which rents for
$25.00 an hour.

Respondent has not denied that claimants were asked
to assist in removing a number of State Highway trucks
from snowbanks on the date in question. There is some con-
troversy as to whether the request was for one or both of
the trucks. However, there appears to be evidence in the
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record that the request was for both trucks. There is also
testimony in the record that claimants submitted a bill to
respondent in the sum of $570.00, and that respondent has
paid to claimants the sum of $150.00.

The issue in this case is whether claimants are entitled
to compensation in excess of $150.00 for the services
rendered to the State of Illinois on the date in question.

It is the opinion of this Court that respondent should
pay to claimants the rental value of the large wrecker for
the 6% hours that the large wrecker was engaged in assisting
State trucks at the rate of $35.00per hour, which amounts to
$227.50,and the rental value of the smaller wrecker for the
4f6-hour period that the small wrecker was engaged in
assisting State trucks at the rate of $25.00 per hour, which
amounts to $112.50, or a grand total of $340.00. Since
respondent has already paid claimants the sum of $150.00,
the Court hereby makes an award to claimants in the sum
of $190.00.

(No. 5426—Claimants awarded $1,550.00.)

JACQUELYNNE GILMORE AND CaRMELLA JONES, Claimant, vs. StaTe
oF ILLINoIS, Respondent.

Opinion filed July 31, 1969.
MiINN AND AusLANDER, Attorneys for Claimants.

WiLLiam J. Scort, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

NEGLIGENCE—res ipsa locquitur. Where cement block fell from a bridge
striking a passing car. The doctrine of res ipsa locquitur applied because the

respondent has the right to control of the bridge, and where there was no evidence
of contributory negligence, claimant would recover.

Dove, J.

The uncontested facts of this case are that on July 13,
1966, claimant, Jacquelynne Gilmore, was the operator of
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automobile in which claimant, Carmella Jones, was a
passenger. The automobile was proceeding in a southerly
direction on South Shore Drive at the intersection of 23rd
Street in the City of Chicago. As the automobile of claimant
was passing beneath the 23rd Street overpass, a portion of
the railing of the overpass fell upon it, striking and shatter-
ing the windshield, and landing on the lap of claimant,
Carmella Jones.

The slab of concrete was introduced into evidence,
and appeared to weigh between six and seven pounds. It
was approximately eight inches in length, and six to seven
inches in width. The Chicago Police took claimants to the
Michael Reese Hospital for first aid. The evidence indicates
that the special damages suffered by Jacquelynne Gilmore
amounted to $242.00, and the special damages for claimant,
Carmella Jones, amounted to $215.00. The special damages
of both claimants included medical expenses and loss of
wages.

Respondent filed a departmental report, but offered
no testimony relating to the occurrence.

It is claimants’ contention that the State of Illinois was
guilty of negligence by reason of the doctrine of res ipsa
locyuitur. Respondent contends that the doctrine of res ipsa
locquitur is not applicable because the claimants have
failed to establish the element of control by respondent.

In the opinion of this Court the doctrine of res ipsa
locquitur is properly invoked by claimants. In Charles M.
Kenney, Administrator, etc.,vs. State of Illinois, 22 C.C.R.
247, the Court stated:

“Under the maxim res ipsa locquitur, our courts have anmounced many
times that where a thing, which has caused injury, is shown to be under the
management of the party charged with negligence, an accident is such as in the
ordinary course of things does not happen, if the management uses proper care.
The accident itself affords reasonable evidence in the absence of an explanation
by the party charged. that it arose from want of proper care.”
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In the case of McCleod vs. Nel-Co Corp., 112N.E.2d
501; 350 I11. App. 216, plaintiff rented a room in a hotel, and,
while in bed, plaster fell from the ceiling, and landed on the
head of the plaintiff. The court in this case invoked the doc-
trine of res ipsa locquitur, and stated:

“, .. Requirement that before the rule of res ipsa locquitur can be applied it
must appear that the instrumentality was under the management and control of

the defendant does not mean or s not limited to actual physical control, but refers
rather to the right of control at that time ”

While it might be argued in this case that the State of
Illinois did not have actual physical control over the bridge
from which a piece of the railing fell onto the claimants, it is
the opinion of this Court that the State of Illinois did have
the right of control at the time of the occurrence.

In this case there is no evidence, nor is there any con-
tention on the part of respondent, that claimants were
guilty of contributory negligence. Respondent has offered
no evidence to rebut the presumption of negligence raised
by the application of the doctrine of res ipsa locquitur. In
the opinion of this Court, respondent is liable for the
damages inflicted on claimants.

The Court hereby makes an award to claimant, Jac-
quelynne Gilmore, for her medical expenses and loss of
wages, pain and suffering in the sum of $800.00;and makes
an award to claimant, Carmella Jones, for her medical ex-
penses, loss of wages, pain and suffering in the sum of
$750.00.
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(No. 5448—Claimant awarded $1,200.00.)

GLaber CorporaTiON, A Corporation, Claimant, vs. STATE oF
ILuinois, Respondent.

Opinion filed July 31, 1969.
SHURL RosMARIN, Attorney for Claimant.

WiLLiam G. CLARrRk, Attorney General, SauL R.
WEXLER, Assistant Attorney General, for Respondent.

Contract—Employment Agency. Where respondent hired an employee
through an employment agency and the employee worked for the respondent for

more than 30 days, Ch. 48, Sec. 197(c), lll. Rev. Stat.. 1971 requires that the
employment agency be paid its fee.

PerLin, C.J.

Claimant, an.employment agency, seeks the sum of
$1,200.00 for services rendered to respondent pursuant to
an agreement, dated August 15, 1966. The agreement
provided as follows:

“Whereas, the Office of the Secretary of the State of Illinois desires to
employ a qualified Computer System Analyst with extensive experience with the
Univac III Programing in Salt Language. Said person to be employed must have
at least a minimum experience with NCR Optical Scanner and Optical Font ad-
ding machine input to Univac III System.

“Whereas, the Glader Corporation of 110 South Dearborn Street, Chicago,
Ilinois, Certified Personnel Service, desires to acquire such a person as requested
by the Office of the Secretary of State, State of Illinois:

“Therefore, it is hereby agreed by and between the parties hereto that
should the Glader Corporation furnish the Office of the Secretary of State with a
person possessing the above stated qualifications, and who is acceptable to the
Office of the Secretary of State, the Secretary of State agrees to pay the personnel
fee for the services of said Glader Corporation up to and including the sum of
$1,400.00.”

The contract was signed by the Secretary of State
through his agent, and by Florence Smith for the Glader
Corporation.

Claimant alleges that it furnished a qualified computer
system analyst to respondent, namely Ernest Smale, who
commenced work as an employee of ‘respondent on
September 1, 1966. Claimant further alleges that it
presented a claim to respondent through his Administrative
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Assistant, |. Lawrence Richardson, on or about November
21, 1966, on which date the check, which had been issued
by respondent to claimant, had been stopped; and, that
claimant is entitled to the amount claimed herein.

A departmental report submitted by respondent denies
that Ernest Smale met the qualifications of the contract in
that “he did not have the extensive experience with Univac
III Programing in Salt Language, nor did he have at least a
minimum experience with NCR Optical Scanner and Op-
tical Font adding machine input to Univac III System.”
Respondent further contends that there was no provision in
the contract as to when a decision as to acceptability must
be made, and that a reasonable time, which must be in-
ferred, would be six months.

Mr. Richardson testified that Mr. Smale worked for
respondent for two and one-half months with six days of
unexcused absences. He further testified that Mr. Smale
could not program in Salt Language; that three people had
to be hired to assist him, and that his work was not accep-
table. Mr. Richardson stated that it would take a year to see
if a man is qualified, and that Mr. Smale was not fired, but
left of his own volition.

Mr. Richardson stated that payment on the check to
claimant was stopped after he received notification that
Mr. Smale was quitting. He also admitted that the reason
for stopping payment on the check was not because Smale’s
qualifications were unsatisfactory, but that he sought
employment elsewhere.

The matter appears to be resolved by the following
provision of Ch. 48, Sec. 197(e), Ill. Rev. Stat., 1971:

“If the employer pays the fee, and the employee fails to remain in the posi-
tion for a period of 30 days, such licensee shall refund to the employer all fees less
an amount equal to 25% of the total salary or wages paid such employee during the
period of such employment within 3 days after said licensed person has been
notified of the employee’s failure to remain in the employment. . .”
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A further provision provides that, if the employee pays
the fee, and is discharged at any time within 30 days for any
reason other than “intoxication, dishonesty, unexcused tar-
diness, unexcused absenteeism or insubordination, or
otherwise fails to remain in the position for a period of 30
days through no fault of his own, such licensee shall refund
to the employee all fees. ..”

Itis clear that the intent of the statute is that an employ-
ment agency is entitled to its fee from either the employer
or the employee depending upon the original agreement, if
the employee remains in the employment for a period of 30
days or more. The employee in the instant case worked for
a period of more than 30 days. Therefore, claimant is en-
titled to the agreed sum of $1,200.00.

Claimant is hereby awarded $1,200.00.

(No. 5498—Claimant awarded $265.80.)

CavaLier Insurance CoRPORATION, as Subrogee of VIRLEE
Brown, Claimant, vs. State oF ILLinois, Respondent.
Opinion filed July 31, 1969.

E. PauL Rustin, Attorney for Claimant.

WiLLiam  G. Crark, Attorney General; Saur R.
WEXLER, Assistant Attorney General, for Respondent.

NEGLIGENCE—course of employment. Where truck driver for respondent
was guilty of negligence in the operationof respondent’struck, in the course of his
employment, and there was no evidence of contributory negligence on the part of
the claimant, as subrogee, would recover.

Dove, J.

Cavalier Insurance Corporation, as Subrogee of Virlee
Brown, seeks recovery for damages to Brown’s automobile
in the sum of $265.80, which were incurred in an accident
on October 20, 1966.

From the evidence it appears that Virlee Brown was
the owner of an automobile driven by one Clytee E. Fox;
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that said automobile was standing in the line of traffic, fac-
ing south, at 5118 North Cicero Avenue in the City of
Chicago; that Kenneth Zydek was employed by the State of
Illinois, and was operating a 1966 International truck,
license No. U-5508, in a southerly direction; and, that the
truck driven by Zydek collided with the rear of Virlee
Hrown’s automobile, causing damages thereto in the sum of
$265.80.

Cavalier Insurance Corporation paid Virlee Brown the
said sum of $265.80, and under its policy of insurance is
now subrogated to the rights of the said insured.

It should be noted that no departmental report was
submitted, and the respondent offered no testimony in its
behalf. Before claimant makes a recovery it must be proved
by a preponderance of evidence that he was free from con-
tributory negligence, and that respondent’s negligence was
the proximate cause of damages suffered.

From the evidence we are of the opinion that Kenneth
Zydek was quilty of negligence in the operation of
respondent’s truck, and was acting in the course of his
employment; and, further, that there is no evidence of con-
tributory negligence on the part of Virlee Brown, as owner
of the car, or Clytee E. Fox, as driver.

Claimant, Cavalier Insurance Corporation, as Sub-
rogee of Virlee Brown, is hereby awarded the sum of
$265.80.

(No. 5527—Claimant awarded $55.00.)

Winiam S. Warre, Claimant, vs. STATE or ILLiNois, Department
of Children and Family Services, Respondent.

Opinion filed July 31, 1969.
WiLLiam S. WHiTg, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.
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Conrtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.

(No. 5639—Claimant awarded $43.00.)

W. A. Nvg, Claimant, us. STATE oF ILLinois, Department of
Children and Family Services, Respondent.

Opinion filed July 31, 1969.
W. A. Nvg, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracrs—lapsed appropriation. When the appropriation from which a
claim shoiiltl have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No.5642—Claimant awarded $2,154.65.)

Paxton CommuniTy HospitaL, Claimant, vs. STATE oF lLLINOIS,
Lincoln State School, Respondent.

Opinion filed July 31, 1969.
Paxton CommuniTy HospitaL, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.
Conrtracts—lapsed appropriation. When the appropriation from which a

claim shoiiltl have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J

(No. 5646—Claimant awarded $600.22.)

AMERICAN LAUNDRY MACHINERY INDUSTRIES, DivisioN oF McGRaw-
Epison CompaNy, Claimant,us. State orF ILLinois, Department of
Mental Health, Respondent.
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Opinion filed July 31, 1969.
TELLER, LEviT AND SILVERTRUST, Attorneys for Claim-
ant.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award tor the
amount due claimant

DOVE, J.

(No. 3025—Claimant awarded $5,245.47.)
ELva JEnNINGs PENWELL, Claimant, vs. STATE OoF ILLINOIS,
Respondent.

Opinion filed September 9, 1969.
GosNELL, BENECckI AND QuiNbRY, Attorneys for Claim-
ant.

WiLLiam J. ScotT, Attorney General; LEe DD. MARTIN,
Assistant Attorney General, for Respondent.

Awarps—The Court can make awards on a continuing basis when tho
claimant continues to have expenses as a result of compensable injury.

Dove, J.

Claimant filed her petition for reimbursement for
monies expended for nursing care and help, medical ser-
vices, and expenses from February 1, 1968 to January 1,
1969, praying for an award in the sum of $5,245.47.

Claimant was seriously injured in an accident on the
2nd day of February, 1936, while employed as a Supervisor
at the Illinois Soldiers’ and Sailors' Children's School at Nor-
mal, Illinois. The complete details on this injury can be
found in the original cause of action, Penwell vs. State of
Ilinois, 11 C.C.R. 365.

On the 7th day of August, 1969, a stipulation between
claimant and respondent was filed with the Clerk of the
Court of Claims. as follows:
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The petition filed by claiimant seeking an award in the sum of $5,245.47shall
be admitted into evidence in this proceeding without objection by either party.

No other oral or written evidence will he introduced by either party.

"I'hc Commissioner to which this case has been assigned and the Court may
make and file their reports, recommendations, orders and decisions based upon
the pleadings herctofore filrd, and the evidence herein stipulated.

Neither part!. objects to the entry of an order in favor of claiiiiant and
against respondent in the sum of $5,245.47,

Neither party desires to file briefs in this proceeding.

Both parties waive notice of any hearing, and agree that the aforesaid order
may be entered without either party being present.”

An award is made to claimant for the sum of $5,245.47
for the period of time from the 1stday of February, 1968to
the 1st day of January, 1969. The matter of claimant’s need
for additional care is reserved by this Court for future
determination.

(No. 4858—Claimant awarded $19,500.00.)
Hetty Zmek, Claimant, vs. STATE oF lLLinois, Respondent.
Opinion filed November 11, 1969.
Eucene R. Warp, Attorney for Claimant.

Wiriant 6. Crark, Attorney General, MorToN L.
Zastavsky and Bruck J. Finng, Assistant Attorneys General,
for Respondent.

Hicuways—evidence.  To  recover, claimant must prove by a
preponderance that respondent was negligent; that such negligence was the prox-

imate cause of her injury; and that the claimant was in the exercise of due care for
her own safety.

Hicuways—absence of guard rails. Where respondent knew of dangerous
condition of bridge. and failed to construct guard rails or other temporary struc-
ture, thr respondent did not fulfill its dnty to maintain the roadway in a safe con-
clition.

NEecLIGENCE—proximate cause. Ahscnce of guard rails on bridge the prox-
imatc cause of claimant’s injuries.

BookwALTER, J.

Claimant, Betty Zidek, seeks recovery in the sum of
$25,000.00 for personal injuries and related damages
allegedly suffered when her automobile went out of con-
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trol, and plunged over a bridge maintained by respondent.

The only testimony in this cause was given by claim-
ant. Mrs. Zidek testified that on the morning of February
15, 1958, she was driving her automobile in a northerly
direction on Harlem Avenue at or near West 69th Street in
Cook County, Illinois; that she was en route to her place of
employment, the National Chemical Company, which is
located at 6216 West 66th Place, Clariton, Illinois. She
testified that her speed at the time of the accident was ap-
proximately 15 - 20 miles per hour.

She stated that, as she was driving on the bridge over
the Indiana Harbor Belt Railroad tracks at the aforesaid
location, her car began to skid as a result of the icy and
slippery condition of the bridge, and she skidded off of the
bridge onto the railroad tracks some 75 feet below the
bridge. After the car had started to skid, claimant’s
testimony was to the effect that she attempted to bring the
car under control, but that she did not apply her brakes.

The highway in this case rises and curves as it ap-
proaches the bridge overpass, and is slightly banked. There
were no guard rails on the east side of the bridge, the one
over which the car plunged, and no warning signs in-
dicating the absence of such rails. There were, however,
signs to the effect that the bridge was slippery when wet.
Some time after the accident, concrete guard rails were in-
stalled on both the east and west sides of the bridge in ques-
tion.

As a result of this accident, claimant sustained a dis-
location of her left hip; fracture of the neck of the right hip,
which was repaired by open reduction surgery and the in-
sertion of a metal screw; a fracture of the shaft of the right
femur, which was repaired by open reduction surgery and
the insertion of a metal plate; fracture of the left fibula;
multiple fractures of the ribs, and a cerebral concussion.
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Claimant's Item of Special Damages, as testified to by
claimant, and as stipulated by both parties, are as follows:

Dr. Kenmeth Fitzgerald oo e $1.500.00
Drs. Robert Meany and F. A4 Howard ....................... 1,525.00
Arthur Wells, Physiotherapy «vvuveeniiiiniiniinniniinennns 336.00
Little Company of Mary Hospital .......oovvviiiiiiininnnns. 1,963.74
Littlr Company of Mary Hospital .........oooooaiiiiii, . 137.75
Little Company of Mary Hospital ........cooiviiiiiiininnnnn. 249.60
Little Company of Mary Hospital .........cooiiiiiiiiiinn 37.75
Littlr Company’ of Mary Hospital .........covviiieiiinnnnnnen. 39.00
Chicago Orthopedic Company ......voveiiiiiiienrenninrnnns 82.50
Dr. A1), Valiunes (Anesthestist) ... o, 60.00
Dr. Kenneth Wang (Anesthestist) ...... ..o i, 85.00
Southwest AmMbUlance ... . o i 28.00
Medicines ..o vvvv i e s RO 60.61
Household Help ..o 800.00

Loss of wages iis indicated by
letter from Employer, National
Chemical Company ....... ks 1,950.00

Total $8,854.95

Claimant testified that, as a result of the accident, she is

unable to bend her right knee, and that her right leg is stiff,
causing her to walk with a limp.

In order for claimant to be entitled to an award she
must prove the following elements by ‘a preponderance of
the evidence: (1) That respondent was negligent; (2) That
such negligence was the proximate cause of her injury; and
(3) That claimant was in the exercise of due care for her
own safety. We are ail aware of the fact that the State of
Illinois is not an insurer of all persons who travel its
highways. However, the State is bound to maintain its
highways in such a manner that those using them may travel
in a reasonably safe manner.

In this case respondent did nothing to fulfill its duty to
the public to maintain the roadway in a safe condition.
There were no warning signs and no temporary barricade
even though respondent knew of the dangerous condition
of the bridge when it became slippery due to moisture, and
the even more dangerous condition where, as in this case,
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the bridge was covered with snow and ice. There is no
question that the absence of the guard rails was the cause in
fact of the injuriessustained by claimant, and the proximate
cause of these injuries. Had the guard rails or some other
temporary structure been in place, this type of accident
would never have occurred.

Respondent’s emphasis on the case of Vogt, et al, vs.
State of Illinois, 18C.C.R. 202 is misplaced. In that case the
skidding of claimant’s car was the cause of his injury, a fact
for which respondent could not be held accountable,
whereas in the case before us the absence of the guard rails
was the proximate cause of claimant’s severe injuries, and
not alone the skidding of her automobile.

We are of the opinion that claimant’s testimony as to
the speed of her vehicle at the time of the accident and as to
her attempt to bring the car under control, without
evidence to the contrary by respondent, discharges her
burden of proving that she was free from Contributory
negligence. It is, therefore, the opinion of this Court that
claimant be awarded the sum of $19,500.00 as an award for
medical expenses, loss of earnings, pain and suffering, and
for any permanent disability or loss of use she may have
sustained.

(N0.5252—Claimants awarded $2,273.70.)

Freo C. GronsacH, CaLvin O. GronsacH, and BeTTy GRONBACH,
his wife, Claimants, vs. STATE oF ILLINOIS, Respondent.

Opinion filed November 11, 1969.
PeERONA AND PERONA, Attorneys for Claimants.
WiLLiam  G. CrLaArk, Attorney General; MorToN

Z.asLavsky, Etra J. COLE AND SHELDON RACHMAN, Assistant
Attorneys General, for Respondent.

Damacks—Consequential damages after condemnationaward. Where con-
demnation award did not compensate claimants for loss to possible flooding
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because the loss was speculative, claiinant could later collect for said consequen-
tial damages when the losses can be shown.
PeErLIN, C.J.

Claimants seek recovery of the sum of $2,888.28 for
damages sustained to farm land owned by claimants after
respondent took part of the land for the construction of In-
terstate 80. The claimants request reimbursement for
monies spent to correct a flooding condition and for loss of
specific crops.

The evidence shows that claimants are owners of 80
acres of land in Bureau County, Illinois, now and prior to
1963. In 1963, the State of lllinois built Interstate 80, which
intersected claimants’ farm, and caused the highway to be
approximately ten to fifteen feet higher than claimants’
land.

Hespondent’s only witness, James McCoy, the project
engineer testified that in 1963 the State of Illinois acquired
claimants’ land for the necessary right-of-way for the sum
of approximately $500.00 per acre. He testified that the
settlement included land taken and damage for the
remainder through severance and triangulation. Mr. Mc-
Coy stated that the possibility of a future drainage problem
was discussed in the negotiations, but it was decided that it
would be “speculative and conjecture” to determine the
damages, and, if there were any, “this should be taken up
with the Court of Claims”. The deeds to the land are not a
part of the evidence, nor was there a departmental report
submitted.

Claimants’ only witness, Calvin O.Gronbach, testified
that the drainage of the farm before 1963 was good, but
that after the road was installed, the farm was flooded and
crops were drowned for two years in a row, which caused
claimants to lose four acres of corn one year and seven
acres the next.

Claimants submitted into evidence a plan of tiling to



correct the flooding, which was prepared for them by the
United States Department of Agriculture Soil Conservation
Service in cooperation with the Bureau County Soil Conser-
vation Service, and stated that they had hired a tiler to lay
the tile as specified in the plan. Claimants spent $1,565.70
fortile and labor, and are also seekingreimbursement in the
sum of $180.00 for the use of their cat machine at $15.00per
hour. They claim $1,056.00 in damages for four acres of
corn lost in 1963, and seven acres of corn lost in 1964. The
loss was computed at eighty bushels per acre at $1.20 per
bushel. On cross examination, claimant testified that the
corn would bring $1.20 per bushel on the market, but the
cost of production was not figured in claimants’ estimate,
and that cost would be between $0.60 to $0.80 per bushel.

Respondent objects to claimants’ request for reim-
bursement on the grounds that claimants took no bids for
the tile work, nor obtained prior authority from the State to
hire the particular tiler; that the construction of the highway
was not proven to be the sole cause for the damage; that
there was no evidence that the damage was not caused by
an abnormally high rainfall; that the damages are
speculative, and that claimants could not rely on represen-
tations by State employees as to payment for future
damages.

However, respondent has submitted no evidence that
the damages were not incurred by claimants; that the
amount spent to correct the flooding was not reasonable,
nor that there was another cause for the flooding.

Whether claimants may seek consequential damages
after having been compensated for the land was decided in
the case of Gan vs. State of Illinois, Court of Claims No.
5201. In that case, the right-of-way for a road built by
respondent was procured, and the deed contained “the
usual release from liability and damages to remaining
property caused by the use, construction or opening up of
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the highway.” After the road was constructed, claimants’
property, which was approximately 23 feet below the
grade of the highway,was flooded. Claimants contended
that the flooding was caused by the failure of the Division
of Highways to provide drainage. The Court denied
recovery for depreciation of property value, because
claimants had knowledge of the highway’s construction
when they built their home, and also granted the right-of-
way in a recorded deed. However, the Court allowed reim-
bursement for all expenditures made to_correct the flooding
condition stating: “This Court holds that claimants are en-
titled to just compensation for consequential damages ac-
tually sustained subsequent to the taking of the property
under the Eminent Domain Act, and after the construction
of the highway.” (Tenboer vs. State of Illinois, 21 C.C.H.
359).

The instant case falls within the rilles set forth in the
Gan case, and claimants are entitled to the actual damages
incurred by reason of the flooding.

Therefore, claimants may recover $1,565.70 for tile and
labor, $180.00 for use of ‘the cat machine, and $528.00 for
loss of crops.

Claimants are hereby awarded the sum of $2,273.70.

(No. $411—Claimant awarded $665.00.)

Durry Dobgg, Inc., Claimant,us. STaTE o ILLINOIS, Secretary of
State, Respondent.

Opinion filed November 11, 1969.
Normanp A. Couen, Attorney for Clairnant.
WiLLiam J. ScotT, Attorney General; Bruck J. FInNE,
Assistant Attorney General, for Respondent.

CoNTrACTS—lapsed appropriation. When the appropriation froiii which a
claim should have been paid has lapsed, the Court will enter an award tor the
amount dric claimant.

Dove, J.
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(No. 5428—Claimant awarded $800.00.)
JoNes Towing, Inc., Claimant, vs. STATE oF ILLinos, Respondent.

Opinion filed November 11, 1969.
McBripE, Baker, Wienke AND ScHLosseErR and Campoy
AND Horneg, Attorneys for Claimant.

WiLLiam G. CLARK, Attorney General; Morton L.
ZasLavsky AND ETTa J. CoLE, Assistant Attorneys General,
for Respondent.

NEGLIGENCE—operation of bridge. Respondent was negligent in operation

of bridge in lowering it after giving notice that the boat could proceed
downstream.

PerLiN, C.J.

The complaint of claimant, a Louisiana Corporation,
seeks recovery in the amount of $5,119.70 for damages
sustained to its Barge JONES-110 on the DesPlaines River
on August 13,1966, when a bridge owned and operated by
respondent closed and struck the barge.

The record consists principally of depositions of
claimant’s witnesses, and a stipulation of both parties that
the depositions may be received in lieu of oral testimony.
Respondent offered no witnesses on its behalf, and filed no
departmental report.

The evidence shows that the barge was being towed on
the DesPlaines River at or near the Ruby Street bridge in
Joliet, IHllinois. George Durham, a mate, who was on the
barge at front end during the accident, testified that the
boat blew a signal whistle for the approach to the bridge.
The bridge tender responded with a green light, and
proceeded to open the bridge, but, when the barge was
about half way under, the bridge was dropped, tearing a
valve on the load line of the barge, which carried tanks on
it. Mr. Durham further testified that a green light means
that the bridge is opening, and was blinking at the time of
the occurrence.
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Claimant originally sought damages to the barge in the
sum of $5,119.70, but later testimony of Rubin Cioll, presi-
dent of claimant corporation, revealed that replacement of
two 8” gate valves amounted to $790.00, and that it cost
$50.00 to test two cargo headers. A stipulationsigned by the
parties states: “That, if liability is established, claimant’s
damages do not exceed the sum of $800.00.”

There is no dispute on the question of respondent’s
negligent operation of the bridge in lowering it after giving
notice that the boat could proceed downstream.

Claimant is hereby awarded the sum of $800.00.

(No. 5530—Claimant awarded $200.00.)

SteVINSON AuTo AND ELECTRICAL ScHooL, Claimant, us. STATE oF
ILLinois, Office of the Division of Vocational Rehabilitation,
Respondent.

Opinion filed November 11, 1969.
Stevinson AuTto AND ELEcTRICAL ScHooL, Claimant,
pro se.
WiLLiAM J. ScoTT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.

ConTtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

BoOOKWALTER, J.

(No. 5532—Claimants awarded $181.45.)

Mary M. Wmson anp Wayne W. WiLson, d/b/a HawTHORNE
Druc Company, Claimants, vs. STATE oF ILLINoIS, Respondent.

Opinion filed November 11, 1969.
STuART, NEAGLE AND WEST, Attorneys for Claimants.

WiLLiam J. ScotT, Attorney General; Lee D. MARTIN,
Assistant Attorney General, for Respondent.
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NecLicence—damage by hospital escapee. Where patient in state hospital
escaped and damaged claimant’s drug store, respondent was negligent in its
supervisionwhere it was shown that the patient had escaped seven times from the
hospital and could foresee that an escape by the patient could result in harm to
himself or to the public.

PerLiN, C.J.

Claimants seek recovery of the sum of $272.45 for
damages done to claimants’ drug store when one Walter R.
Bunge, an inmate of the Galesburg State Research Hospital,
escaped on October 10, 1967.

The action is brought pursuant to the following provi-
sion:

Whenever a claim is filed . . . . for damages resulting from personal injuries
or damages to property, or both, or for damages resulting from property being
stolen, heretofore or hereafter caused’by an inmate who has escaped from a
charitable, penal, reformatory or other institution over which the State of Illinois
has control while he was at liberty after his escape, the Department of Mental
Health, . .. . shall conduct an investigation to determine the cause, nature and
extent of the damages, and, if it be found after investigationthat the damage was
caused by one who had been an inmate of such institution and had escaped, the
Department or Commission may recommend to the Conrt of Claims that an
award be made to the injured party, and the Conrt of Claims shall have the power
to hear and determine such claims. (Ch. 23, Sec. 4041, Ill.Rev.Stat., 1967)

The evidence reveals the following undisputed facts:

On October 10, 1967, and for approximately seven
years prior thereto, Walter R. Bunge was an inmate of the
Galesburg State Research Hospital, Galesburg, Illinois. The
hospital is an institution operated and maintained by the
State of Illinois through its Department of Mental Health.

Terry Moon, a psychiatric social worker at the hospital,
testified that prior to October 10,1967, Mr. Bunge escaped
from the hospital seven times, and that on some of those
occasions he attempted to take his life. The records of the
hospital showed that Bunge escaped about 7:30 p.m. on the
day in question, and returned the same evening. The
hospital file also reflected that Mr. Bunge broke into the
Hawthorne Drug Store in Galesburg, Illinois, at that time,
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and while at the store he attempted to commit suicide by
cutting his left wrist with a razor blade. Mr. Moon further
testified that Mr. Bunge has had another unauthorized
absence from the hospital since that date. Mr. Moon stated:
“Walter ruminates of suicide, and consequently suicide precautions are
taken for him in the hospital, watched particularly close. However, he does not
reside on a closed ward. He has freedom to move through the hospital, as most of
our patients do.”
On the occasions when he escaped he just walked out of the
hospital, according to Mr. Moon.

Wayne Wilson, claimant, testified that he and Mary M.
Wilson were the owners of the Hawthorne Drug Company
located at 15 East Main in Galesburg, and that on October
11, 1967, he received a call from the police department in
the early morning hours that someone had broken into his
store. He went to the drug store, and observed that the glass
in the front door had been broken. There was glass inside
the store from the door, and on the east side of the store
“the carpeting was saturated with blood, and the merchan-
dise and the shelves on the north end of the prescription
counter was all bloody.”

Mr. Wilson further testified that he had the door board-
ed up, and the carpeting was cleaned the next morning, but
that the carpet cleaners could not remove all the blood
stains. There were twelve square yards of carpeting, which
had been installed a year before October 10, 1967, which
remained stained. Nothing was stolen, except a pack of
razor blades was lying on the counter, and one had been
removed.

Claimant contends that respondent was negligent in
not providing adequate supervision and confinement of
Mr. Bunge; that his suicidal tendencies are such that “he
should be under constant supervision, not only for the
protection of the patient, but also for the safety and well-
being of the person and property of others, and the public
generally”; that he has escaped nine times from the hospital,
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and has attempted to take his life on some occasions.

Respondent argues that on the other occasions of Mr.
Bunge’s unauthorized absences, he had returned the same
day without incident of any kind or harm to any property
or any member of the public, and it could not be foreseen
that the patient would leave the hospital to break into a
store, get hold of a razor blade, and attempt suicide in the
store.

R\espondent further notes that claimant was reim-
bursed in the amount of $91.00 by his insurance carrier for
some of the damage, which amount should be deducted
from any award.

The Court must conclude that respondent was
negligent in its supervision of a patient who had escaped
seven times prior to the occasion in question, and had tried
to take his life at least some of those times. Although he was
watched particularly close while in the hospital, it is ap-
parent that no precautions were taken to see that he remain-
ed in the institution to which he was confined. A finding of
negligence does not necessitate a finding that the specific
act committed by an escaped inmate could have been fore-
seen. Respondent had ample reason to foresee that an es-
cape by the patient could result in harm to himself or to the
public.

Claimants are hereby awarded the sum of $181.45,be-
ing the amount claimed less the $91.00 paid by the in-
surance carrier.

(No. 5555—Claimant awarded $420.00.)

Sincrair REFining Company, Claimant, vs. StaTte oF lLLinols,
Military and Naval Department, Respondent.

Opinion filed November 11, 1969.
SincLAIR REFINING Ccompany, Claimant, pro se.
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WiLLIAM J. Scott, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.

BOOKWALTER, J.

(No. 5569—Claimant awarded $124.60.)

SincLalR ReriNINg Company, Claimant, vs. STATE ofF ILLINoOIs,
Department of Conservation, Respondent.

Opinion filed November 11, 1969.
SINcLAIR REFINING CoMPANY, Claimant, pro se.
WILLIAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracrs—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.

(No. 5626 —Claimant awarded $634.44.)

WEeNDELL Niepacen, d/b/a WEeNDELL NIEPAGEN GREENHOUSE,
Claimant, us. STATE orF ILLiNoIs, Respondent.

Opinion filed November 11, 1969.
CosTicaN AND WoLLraB, Attorneys for Claimant.
WiLLIAM J. ScoTT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.

MoTor VenicLEs—escheat of Financial Responsibility deposit. Evidence
disclosed that elaimant was entitled to a refund of monies escheated to the State
pursuant to Ch. 95%, Scc. 7-503, T11.Rev.Stat., 1971,

BOOKWALTER, J.

Claimant, Wendell Niepagen, seeks recovery in the
amount of $634.44, this being the amount of credit extend-
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ed by claimant to the Illinois Youth Commission for its
purchase of certain plants during the years of 1965, 1966,
and 1967.

The parties to this action have stipulated as follows:

“The report of the office of the Illinois Youth Commission, dated April 17,
1969, shall be admitted into evidence in this proceeding without objection by
either party.

“No other oral or written evidence will be introduced by either party.

“The Commissioner to which this case has been assigned and the Court may
make and file their reports, recommendations, orders and decisions based upon
the pleadings heretofore filed, and the evidence herein stipulated.

“Neither party objects to the entry of an order in favor of claimant and
against respondent in the sum of $634.44.”

The Hlinois Youth Commission in its report admits to
the fact that it purchased from Mr. Niepagen certain plants
comprising a total amount of $634.44, and that Mr.

Niepagen had supplied all of the items purchased.

Since there appears to be no dispute concerning the
fact that claimant has performed all the services entitling
him to payment, and the only reason for non-payment of
his claim is the fact that it is not possible for the Illinois
Youth Commission to make payment from its present ap-
propriations, this Court hereby awards claimant the sum of
$634.44.

(No. 5634 —Claimant awarded $537.72.)

SisTERS oF THE THIRD ORDER oF S1. FRANCIS, d/b/a St. ANTHONY
HospiTaL, Claimant, vs. STaTe oF ILLINOIS, DEPARTMENT OF PUBLIC
Aib, Respondent.

Opinion filed November 11, 1969.

MiLLEr, Hickey, CoLLiNs AND CrLosg, Attorneys for
Claimant.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
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claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

BOOKWALTER, J.

(No. 5644 —Claimant awarded $1,356.64.)

UnirovAL, Inc., A New Jersey Corporation, Claimant, vs. STATE
oF lLLinois, DeparTMENT OF PusLic Works anD BuiLbines,
Division oF HicHways, Respondent.

Opinion filed November 11, 1969.

MARAGOS, RICHTER, RusseLL AND GARDNER, Attorneys
for Claimant.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

BooKWALTER, J.

(No.5653—Claimant awarded $200.00.)

Cuarces R. WiLLiams, Claimant, vs. State oF ILLINOIS,
Respondent.

Opinion filed November 11, 1969.
CHARLES R. WiLLIams, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

MoTor VEenicLeEs—escheat of Financial Responsibility deposit. Evidence
disclosed that claimant was entitled to a refund of monies escheated to the State
pursuant to Ch. 95%, Sec. 7-503, Il Rev.Stat , 1971.

Dovg, J.

Claimant, Charles R. Williams, seeks recovery of the
sum of $200.00, which was deposited with the Office of the
Secretary of State on January 28, 1963, pursuant to the
Motor Vehicle Law. (Ch. 95%, Sec. 7-503, Ill.Rev.Stat.,



27

1971.). The requirement of deposit arose out of an
automobile accident, which occurred on October 19,1962,
and involved a vehicle driven by claimant.

The evidence shows that a suit did arise out of the acci-
dent, being Case No. 64 L 3278 in the Circuit Court of Cook
County, and being entitled “Charles R. Williams vs. Percy
P. Casey”. This suit was resolved on March 25,1969, before
Judge Meyer Goldstein when a not guilty verdict was
rendered.

The evidence further shows that claimant made de-
mand for said sum from the Office of the Secretary of State
on May 19, 1969, which Office refused the demand on the
grounds that the $200.00 had been transferred to the
General Revenue Fund on September 8, 1966.

A stipulation has been entered into by claimant and
respondent as follows:
“That claimant, Charles R. Williams, had deposited the sum with the Office

of the Secretary of State—Safety Responsibility Section, as alleged in thr
claimant’s complaint.

That there is lawfully due clainiant the sum of Two Hnndred Dollars and
No Cents ($200.00).

That said sum was transferrrd to the General Revenne Fund of the State of
Illinois on September 8, 1966, pursuant to Ch. 95%, Sec. 7-503, Ill.Rev.Stat., 1967.

That claimant continues to be the sole person interested in this claiin, and
that no assignment thereof had occurred.

That upon thr foregoing agreed casce filed herein the Conrt shall decide
thereon, and render jndgnient herein according to the rights of the parties in the
same manner as if the facts aforesaid were proved upon the trial of said issue.”

Claimant, Charles R. Williams, is hereby awarded the
sum of $200.00.

(No. 5657—Claimant awarded $3,752.53.)

HaroLD RoTHERMEL, Claimant, vs. STATE ofF IlLLINOIS,
DerPARTMENT OF AGRICULTURE, Respondent.
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Opinion filed November 11, 1969.
HaroLD ROTHERMEL, Claimant, pro se.
WiLLIAM J. ScoTT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

BookwALTER, J.

(No. 5658 —Claimant awarded $426.09.)

TuscoLa BuiLbers SuppLy Company, Claimant, vs. StATE oF
ILLINOIS, DEPARTMENT OF PuBLIc WoRKs AND BuiLbings, DivisioN
oF HicHways, Respondent.

Opinion filed November 11, 1969.
TuscoLa BuiLpers SuppLY CompPANY, Claimant, pro se.
WiLLIAM J. ScoTT, Attorney General; LEE D. MARTIN,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

BOOKWALTER, J.

(No. 5674—Claimant awarded $121.25.)

ALtToN MemoriaL Hospitar, Claimant, vs. STATE oF lLLiNOIS,
DePARTMENT oF CHILDREN AND FAMILY Services, Respondent.

Opinion filed November 11, 1969.
ALTON MEMmoRIAL HospiTAL, Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.

ConTtracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for thr
amount due claimant.

Dove, J.
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(No. 5678 —Claimant awarded $350.00.)

American Lime anp OrTHoPEDIC Company, Claimant, us. STATE
oF ILLiNois, Drvision oF VocATIONAL REHABILITATION, Respon-
dent.

Opinion filed November 11, 1969.

AMERICAN LimB AND OrTHoPEDIC ComPaNY, Claimant,
pro se.

WiLLIAM J. ScoTT, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.

(No. 5091 —Claim denied.)
MeLvin H. SHook, Claimant, us. StaTe oF ILLiNois, Respondent.
Opinion filed December 18, 1969.
CLARENCE B. Davis, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; Lee D. MARTIN,
Assistant Attorney General, for Respondent.

PRISONERS AND INMATES—wrongful incarceration. Before an award will be
made for wrongful incarceration, claimant must prove by apreponderance of the
evidence (1) that the time served in prison was unjust, (2) that the act for which

he was wrongfully imprisoned was not committed and (3) the amount of
damages to which he is entitled.

BOOKWALTER, J.

Claimant, Melvin H. Shook, seeks recovery in the sum
of $15,000.00as damages for the time he unjustly served in
the |Illinois State Prison. He was incarcerated from
February 2, 1961, to September 28, 1962.

This cause of action arises under Section 8C of the
Court of Claims Act, which states as follows: “All claims
against the State for time unjustly served in prisons of this
State where the persons imprisoned proved their innocence
of the crinie for which they were imprisoned; provided, the
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Court shall make no award in excess of the following
amounts: for imprisonment of five years or less, not more
than $15,000.00. . .”

The evidence shows that on June 9,1958, the Phillips 66
Service Station in Sidney, Illinois, was burglarized. Mr.
Clyde Walker, the operator of the station, observed an in-
dividual take two tires and flee. The minister of the
Methodist Church in Sidney, Mr. Harold E. Sheriff, lived
near the station, and immediately after the burglary saw a
man unwrapping new tires. When this party fled, Mr.
Sheriff notified the sheriff, and advised him that he could
recognize the thief. Neither of these witnesses, however,
were present to give testimony in this case, which means
that claimant was not personally identified as the thief.

Claimant was arrested on June 10, 1958, in the St.
Joseph area where he was working at the time. The
arresting officer, Sheriff Everett J. Hedrick of Champaign
County, had made a general investigation of the crime in
the course of which he found claimant’s car abandoned
about one-half block from the servicestation. Subsequent
to his arrest and in the presence of Sheriff Hedrick and
Deputy Sheriff Slim Boswell, claimant signed a confession
in which he admitted burglarizing the Phillips 66 Service
Station. Claimant was tried in absentia in the Champaign
Circuit Court, and upon the finding of guilty by a jury, was
sentenced to an indeterminate term of not less than one
year and not more than twenty years in the lIllinois State
Penitentiary.

Claimant’s right of recovery is, of course, controlled by
the Court of Claims Act. The Act states that one who feels
that he has been imprisoned unjustly must prove his in-
nocence of the crime for which he was charged in order to
recover damages. It has been repeatedly held by this Court
that the burden is placed on the claimant to show by a
preponderance of the evidence that he was not guilty of the
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“fact” of the crime. Dirkans vs. State of Illinois, Case No.
4904; Martin vs. State of Illinois, Case No. 5136. Claimant
thus must show that he did not commit the act of burglary.

Claimant’s only evidence put forward to sustain this
burden was the fact of his release by the Supreme Court of
Illinois, and his uncorroborated testimony that he did not
commit the crime. The Supreme Court released claimant
upon a Writ of Habeas Corpus, but did not file any opinion.
This in no way proves that claimant was not guilty of the
crime charged, but only indicates that his constitutional
rights were violated in that he was tried in absentia, and
was deprived of his due process of law.

The uncorroborated testimony of claimant is con-
tradicted by the confession that he signed, which was in-
troduced by respondent.

The law in Illinois is clear that claimant must prove his
innocence in order to entitle him to an award by the Court
of Claims. The burden is upon claimant to prove, by a
preponderance of the evidence: (1) That the time served in
prison was unjust; (2) That the act for which he was
wrongfully imprisoned was not committed by him; and,
(3) The amount of damages to which he is entitled. Dirkans
vs. State of Illinois, Case No. 4904.

It is the opinion of this Court that claimant’sevidence
does not sustain his burden of proving by a preponderance
of the evidence that the act for which he was wrongfully
imprisoned was not committed by him. Therefore, his
claim for an award against the State of Illinoisin the sum of
$15,000.00is hereby denied.

(No. 5186—Claimants awarded $1,150.00.)

JAMEs Barrow AaND DEnBY BARROW, a Minor, by and through his
Father and Next Friend, james Barrow, Claimant, vs. STATE oF
ILLINOIS, Respondent.
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Opinion filed December 18, 1969
LieBeNsoN AND Raszus, Attorneys for Claimants.

WiLLiam J. ScotT, Attorney General; GEeErALD S.
GROBMAN AND SAuL R. WEXLER, Assistant Attorneys
General, for Respondent.

Damaces—evidence. Evidence introduced at trial indicated claimant was
entitled to an award of $800.00 and his son was entitled to an award of $350.00.

PerLiN, C.J.

Claimants, James Barrow and Denby Barrow, a Minor,
through his Father, James Barrow, seek recovery of $1,000
each for damages and personal injury when a truck owned
by respondent, and operated by its employee, Arzell Hyde,
collided with an automobile owned and operated by claim-
ant, James Barrow at 8:15 a.m., on March 12, 1963. The
evidence reveals that Mr. Barrow’s car was stopped upon
the northbound entrance ramp to the Dan Ryan Ex-
pressway near 6200 south in the City of Chicago, Illinois,
and was waiting behind another car to enter traffic, when
the truck, which was traveling about five miles an hour,
bumped into the rear of the claimant’sautomobile. Respon-
dent does not deny its liability for the collision, but disputes
the amount of damages requested by claimants.

Claimant, James Barrow, testified that at the time of
the accident he was a professional bondsman for the Atlas
Bonding Company. After his automobile was bumped
from the rear by respondent’s truck, he did not feel the
effects of the accident “until the next morning or late that
night.” On March 14, two days after the accident, claimant
then went to his family physician, Dr. George Barnett, also
taking his son, Denby, who was with him in the automobile
at the time of the collision.

Mr. Barrow testified that at the time he complained of
stiffness of the neck and headaches. The doctor examined
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him, and gave him approximately thirteen or fourteen
treatments. Medical reports submitted into evidence for
Denby Barrow and James Barrow supported Mr. Barrow’s
testimony, and showed bills outstanding for Denby Barrow
of $119.00 and for James Barrow of $145.00. Claimant
testified that as of the date of the hearing the bills had not
been paid.

Mr. Barrow stated that he did not suffer any perma-
nent injuries from the occurrence, but that he lost a week’s
work as a result. He testified that he saw Dr. Barnett every
day during that week, and that his son accompanied him
for treatment and examination.

Claimant also testified that, based upon his average
salary, he lost at least $200.00 in wages. He further testified
that he was a licensed bondsman for the State of Illinois,
and worked for the Atlas Bonding Company on commis-
sion. He stated that he made at least $14,000during the year
of 1963, and never made less than two hundred dollars per
week, although sometimes he made four or five hundred
dollars “perweek.

The repair bill for the automobile for $103.00 was sub-
mitted in evidence. Claimant testified that he paid the bill,
and that all the damage was the result of the accident.

Denby Barrow, thirteen years old at the time of the
hearing, testified that he felt no effects of the accident, but
at the time his head hurt, as did his right leg, and that the
doctor gave him about fifteen treatments of heat and
massage.

Dr. Barnett’s report of the “Objective Symptoms” of
Denby Barrow, then aged 11, includes the following:

“This patient entered the examination room with a right sided limp. On
examination of this patient’s skull, there was tenderness in the left occipital region
of the skull on palpitation. .. Therewas a slightswelling in the right popliteal area
of the leg. There was tenderness in his right thigh.”
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The doctor’s report of the “Objective Symptoms” of
James Barrow includes the following:

“This patient entered the examinationroom holding his head and neck in a
rather stiff position. His head and neck were turned slightly to the left. Examina-
tion of the neck muscles revealed spasms in the left posterior neck muscles. These
muscles were very tender on palpitation. It felt as if there were fibrous nodules
within the bodies of the left paravertebral neck muscles. This patient had limited
range of motion on rotating his head and neck to the right. He had trouble and
alleged pain when rotating his head and neck to the left. The muscles of his left
shoulder were spastic. The left deltoid muscles were tender on palpitation. There
was limitation of range of motion in the left shoulder. There was only 90 degrees
of abduction of the left shoulder and 110 degrees of forward flexion of the left
shoulder. . .”

Respondent argues to the request for medical ex-
penses, because there was no corroborating testimony as to
reasonableness. However, respondent did not raise the
question of reasonableness during the trial, and the report
of the claimants’ doctor and the itemized medical bill for
treatments, which were submitted by claimants in their
“Answer to Interrogatories”, would corroborate claimants’
position.

Therefore, claimant James Barrow is awarded the sum
of $800.00, and Denby Barrow, a Minor, through his father
and next friend, James Barrow, is awarded the sum of
$350.00.

(No 5198-—Claim denied )

RaLpH E. WiLHoIT, Jonn Owen WiLHoim and MARGARET JEAN
StaNFIELD, Claimants, vs. STATE oF ILLINOIS, Respondent.

Opinion filed December 18, 1969
BrunsmaN, BEam aAnD CraiN and Jack AusTin, At-
torneys for Claimants.

WiLLiam J. ScotT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.
Damaces—condemnation \Where the owner conveys property for public

use, the consideration received therefore covers all damages except those that
were not a nature that would have been reasonably produced
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Damaces—reasonably produced Where claimant could not show the
natural drainage pattern was changed, any damages could be said to be
reasonably produced

BoOKWALTER, J.

This is a group of claims against the State of Illinois for
alleged consequential damages to crops and the value of
farm land in Edgar County, Illinois, and for alleged conse-
quential damages to a dwelling in the Village of Kansas,
Ilinois, by reason of certain alleged acts and omissions of
the State of Illinois in the widening and improving of II-
linois State Highway 16 in the spring of 1962.

It is claimants’ contention that the improvements were
So constructed as to cause a change in the flow of surface
waters, and an increase in the flow of water over the
properties of claimants, resulting in damages to crops on
approximately ten acres in 1962 in the amount of $370.00,
1963 in the amount of $184.00, and 1964 in the amount of
$224.28; and damages to the village property of $5,478.00.

Claimants further contend that, if the State is allowed
to leave certain ditch blocks installed in the ditches along
Route 16, claimants will continue to suffer annual crop
damage. An element of damages, therefore, is claimed to
be loss in land value on ten acres of land at $200.00an acre,
or an additional $2,000.00.

On July 1, 1961, Ralph Wilhoit executed warranty
deeds for certain parcels of property that were needed by
the State for construction of the improvements on Highway
16. Contained in the warranty deeds was the following
clause: “The Grantor, without limiting the fee simple in-
terest above granted and conveyed, do hereby release the
Grantee or any agency thereof forever, from any and all
claim for damages sustained by the Grantor, heirs, ex-
ecutors or assigns by reason of the opening, improving and
using the above described premises for highway purposes.”
Respondent gave consideration for the deeds executed.
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Release clauses, as the one found in the conveyance from
Ralph Wilhoit, have been construed many times by this
Court, and their effect has been compared to releases of
future damages found in condemnation proceedings. In
Lepski Adrnr., Etc., vs. State of lllinois, 10 C.C.R. 170,the
Court stated:

“As we view the.facts herein, no award can be allowed in this case because
of the conveyance by .claimant’s intestate to the State of the right of way, that
having the same effect as a condemnation of the same land for such public use
would have had, the one being a voluntary conveyance made for public use, and
the other amounting to a statutory conveyance for public use, the rule being that
the appraisement of damages in a case of condemnation embraces all past, pre-

sent and future damages, which the improvement may thereafter reasonably
produce.”

Again, in Sauerhage vs. State of Illinois, 16 C.C.R. 217,
this Court pointed out that, where an owner conveys
property for public use, the consideration received for such
conveyance covers all damages for property taken and also
damages for injury to adjacent property not taken, the same
as an assessment of damages for property taken through a
condemnation proceeding would cover.

Claimant may only recover if it is shown that the
damages produced were not of a nature that would have
been “reasonably produced”, Lepski, Adrnr., Etc., vs. State
of Illinois, 10C.C.R. 170, or, if there was fraud involved in
the securing of the deeds from the claimant, Cole, et al, vs.
State of Illinois, 23 C.C.R. 74.

From areview of the testimony, it is the decision of this
Court that claimant has not met his burden of showing that
the natural drainage pattern of the area was substantially
changed, and, therefore, any damages, which may have oc-
curred, could be said to be reasonably produced.

The only fact, which would weigh against such a deci-
sion by this Court, has to do with the installation of ditch
blocks in the ditches along the north and south side of
Route 16. Testimony by claimant and respondent’s
engineers was completely contradictory on this point. In
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the record, however, it will be noted that two other proper-
ty owners in the area, Messrs. Brown and Pinnell, objected
to the fact that, when the State lowered the depth of the
ditches to three feet, they removed certain natural high
points in the ditches, and that this caused water to be
diverted from its natural flow. In order to remedy that
situation it was necessary for the State to put in the ditch
blocks, and maintain the natural course of the waters.

There was no fraud alleged in the securing of the
deeds, and, therefore, it will be conclusively presumed that
claimants transferred all rights to their property past, pres-
ent and future, voluntarily.

Having found the release clause to be controlling, an
award, therefore, is denied.

(No. 5355-Claimant awarded $3,000.00.)
BeaTricE MARKLEY, Claimant, vs. STATE oF lLLINOIS, Respondent.
Opinion filed December 18, 1969.

MEever AND IrviNg H. WEINSTEIN, Attorneys for Claim-
ant.

WiLuiam G, Crark, Attorncy General; Morton L.
ZasLawsky, PHILLIP Rock, and SauL, R. WexeLER, Assistant
Attorneys General, for Respondent.

STATE pPARKS, FAIR GRoOUNDS, MEMORIALS AND InsTiTUTIONS—Condition of

premises. Respondent owed a paying patron at state fair a duty to maintain the
area in a reasonably safe condition.

BOOKWALTER, J.

This is a claim for the sum of $20,000.00as damages for
injuries sustained by claimant when an iron fence surround-
ing the swine pen on the Illinois State Fairgrounds fell on
claimant’s right foot.

Beatrice Markley, the claimant, testified that she was a
paying patron at the Illinois State Fair, and that, while she
was in the swine shed at the Fair, one of the swine bumped
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against an iron fence causing it to be toppled over onto her
right foot. Claimant further testified that she was taken to
St. John’s Hospital in Springfield, Illinois, where x-rays of
her right foot were taken; that she received treatment in the
hospital, and remained there for three days. She developed
an infection in her foot, and Dr. Bom, her physician, placed
her in the Hinsdale Sanitarium and Hospital, Hinsdale, I1-
linois, where she remained for ten days. The evidence in-
dicates that claimant was absent from her job for a period
of eight weeks, and incurred medical expenses of $761.57.

It was the duty of respondent to maintain the swine
exhibit area in a reasonably safe condition. As the evidence
points out, respondent failed to exercise this duty of care.
An iron fence such as the one surrounding the swine pen

would not have been knocked over had it been in a
repaired and safe condition.

From the transcript of the evidence it may be seen that
claimant was acting with due care for her own safety at the
time of the accident.

This Court accordingly awards claimant the sum of
$3,000.00.

(No. 5399—Claimant awarded $2,297.76.)
JosePH KRIEGER, Claimant, vs. STaTe oF ILLinois, Respondent.
Opinion filed December 18, 1969.

Morcan, BriTTAIN, KETcHAM AND IMMING, Attorneys
for Claimant.

WiLLiam G. CLArk, Attorney General; MorToN L.
ZasLavsky and BrabLey M. Grass, Assistant Attorneys
General, for Respondent.

Nursine HOME—license effective retroactively. Where claimant operated a
nursing home without a license, but the Department of Public Health, i issuing
the license, indicated that it had retroactive effect. There was no statutory bar to
payment by the Department of Public Aid for services rendered during the period
no actual license in effect.
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BookwALTER, J

This is a claim for nursing services allegedly rendered
to Public Aid recipients during the months of January and
February of 1966 in the Hampshire Nursing Home,
Hampshire, Illinois. Claimant received $959.60 from the
Department of Public Aid, but is seeking to recover the ad-
ditional amount of $2,297.76. The essential facts are not in
dispute.

Joseph Krieger, claimant, was the owner and operator
of the Hampshire Nursing Home during 1965 and 1966.
Sometime prior to October, 1965,the Department of Public
Aid placed twelve Public Aid recipients in the Hampshire
Nursing Home at the rates of between $190.00 and $225.00
per month, which were set by the Department of Public
Aid. At the time the patients were placed in the home it was
fully licensed with the Department of Public Health of the
State of Illinois.

The right to operate a nursing home in the State of 1I-
linois, and the manner in which it is operated is controlled
by statute: Ch. 111%, Sec. 35.16 thru Sec. 35.17, Il
Rev.Stat., 1969. This statute provides in Sec. 35.17 that no
person shall operate a nursing home unless he is duly
licensed by the Department of Public Health.

Claimant’s license was subject to renewal on October
4, 1965, but, because of various failures to comply with
minimum standards set by the Department of Public
Health, the license was not immediately renewed. As of Oc-
tober 4,1965, claimant did not shut down his nursing home
even though he was operating without a license, nor was he
ordered to close by the Department of Public Health.

During a period from October 4,1965, to February 15,
1966, claimant sought to bring the Hampshire Nursing
Home up to the minimum standards required by the
Department. The Department, through an inspection con-
ducted on February 15, 1966, determined that the nursing
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home did meet its minimum standards. Claimant’s attorney
received the following letter from the Department of
Public Health under date of March 4, 1966:

“Thank you for your March 3rd letter transmitting copies Nos. 1 and 2 of
the application for renewal of the home’s license. Enclosed please find the
renewal certificate Annual No. NH 1448, which renews nursing home license No.
NH 1448 for the period October 4,1965, to October 4,1966. It was determined by

Mrs. Wiener, Miss Heide and Mr. Wilson during their February 15, 1966, inspec-
tion that the home did meet minimum licensing standards.

We certainly appreciate your cooperation.”

As the letter indicates, the Department considered the
license as being effective from October 4,1965. On May 11,
1966, however, the Department of Public Health sent a
letter to claimant indicating that the statement, “which
renews nursing home license No. NH 1448 for the period
October 4, 1965,to October 4,1966,” was not meant to im-
ply retroactive approval.

Claimant, upon payment of the required $50.00 fee,
was issued a renewal certificate, which is effectivefor a
period of one year. The expiration date appearing on this
certificate issued by the Department of Public Health was
October 4, 1966.

It is the opinion of this Court that, from the fact of the
record and from’a careful reading of the statute involved,
the license issued to the Hampshire Nursing Home should
be considered effective as of October 4, 1965. Both the
renewal certificate and the letter of the Department of
Public Health made it plain to claimant that the license was
to run from October 4,1965, to October 4,1966. The agen-
cy clothed with the power to grant, revoke, reissue and
renew licenses for nursing homes saw fit on March 4, 1966,
to renew claimant’s license for the period October 4, 1965,
to October 4, 1966.

The Department of Public Aid pays for care provided
Public Aid recipients in facilities subject to licensing only
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when the facility is currently licensed by the Department of
Public Health. (SeeCh. 23, Sec. 3.2,111. Rev. Stat., 1969, and
Rule 7.03.2 of the Department of Public Aid.)

The Department of Public Aid’s refusal to play claim-
ant for nursing services rendered during January and
February of 1966 was based on the fact that claimant’s
license had not been renewed. However, the Department
had paid claimant for the services rendered from October
4,1965, to January 1,1966, and they at no time attempted to
remove the recipients, whom they had placed in the
hospital, even though a demand was made to do so by
claimant. At no time, according to the testimony given, did
the Department of Public Aid object to the treatment and
care given Public Aid patients in the nursing home.

Since this Court has held the effective tlatc of the
license to be October 4,1965, and has found that the nurs-
ing services were rendered by claimant’s nursing home,
there is no longer a statutory bar to payment by the Depart-
ment of Public Aid for services rendered by claimant’snur-
sing home. It is, therefore, the judgment of this Court that
claimant be awarded the sum of $2,297.76.

(No. 5503—Claimant awarded $807.40.)

Epwarp P. ALLison CompaNy, INc., Claimant, vs. STATE OF
ILLinois, DEPARTMENT OF GENERAL SERVICES, Respondent.

Opinion filed December 18, 1969
Epwarp P. ALLisoNn CompaNy, INnc., Claimant, pro se.
WiLuiam J. ScotT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

BOOKWALTER, J.
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(No. 5673 —Claimant awarded $276.87.)

GuLF OiL CorproraTiON, Claimant, vs. StaTe oF lLLiNois, AuTo
InvesTIcATION Division, Respondent.

Opinion filed December 18, 1969.
GuLr OiL CorroraTION, Claimant, pro se.
WiLLIAM J. ScoTT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for respondent.

ConTtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

BOOKWALTER, J.

(No. 56% —Claimant awarded $115.00.)

CenTrAL lLuinois Barser Correce, Claimant, vs. STaTe ofF
ILLinois, Division oF VocATIONAL REHABILITATION, Respondent.

Opinion filed December 18, 1969.
CeNTRAL ILLINoIs BARBER CoLLEGE, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; Lee D. MARTIN,
Assistant Attorney General, for Respondent.

Conrracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dovg, J.

(No. 5686 —Claimant awarded $862.50.)

CentrAL ILLinois Barser Coutkcrk, Claiinant, vs. STATE oF
ILLinots, Division oF VOCATIONAL REHABILITATION, Respondent.

Opinion filed December 18, 1969.
CeNTRAL ILLiNoIs BArRBER CoLLEGE, Claimant, pro se.

WiLLiAM J. ScotT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.

(No. 5687—Claimant awarded $500.00.)

Magio L. Gospobinorr, Claimant, vs. StaTe oF lLLiNois, DivisioN
oF VocATIONAL ReHaBILITATION, Respondent.

Opinion filed December 18, 1969.
Mario L. Gospobinorr, M.D., Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; LEe D. MaArTIN,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

ROOKWALTER, .

(No. 5690 —Claimant awarded $260.00.)

EvansviILLE AsSOCIATION FOR THE BLinD, Inc., Claimant, us. STaTE
oF lLLinois, Division oF VocATIONAL REHABILITATION, Respon-
dent.

Opinion filed December 18, 1969
EvansviLLE ASSOCIATION FOR THE RLIND, Inc., Claimant,
pro se.
WiLLiam J. ScotT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.
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(No. 5694 —Claimant awarded $10,120.01.)

THomAs PLumBING AND HEATING ComMPANY, A Corporation,
Claimant, vs. STATE OF ILLINOIS, SECRETARY OF STATE,
Respondent.

Opinion filed December 18, 1969.
BarasH AND STOERZBACH, Attorneys for Claimant.

WiLLIAM J. ScoTT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.

Contracrs—Ilapsed appropriation When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 5180—Claimants awarded $12,751.00.)

CrLintoN G. OrTaleseN, RiLLa OrTGIESEN, GRACE HansoN, EbiTH

RoBeins LEIDER, ALicE MarRGaAReT THompsoN, ELLEN LuciLLE

RosBsiNs, WARREN G. Rossins AND UNITED STATES FIRE INSURANCE

Company oF New York, Claimants, vs. State oF ILLINOIS,
Respondent.

Opinion filed February 26, 1970.

GunNErR AND KeLLer and Acsert H. HANNEKEN, At-
torneys for Claimants.

WiLLiAM J. ScotT, Attorney General; ETTa CoLe and
Bruce J. FINNE, Assistant Attorneys General, for Respon-
dent.

Damages—extent of damages. Where three immates who escaped froiii Dix-
on State School set a fire which destroyed claimant’s house. thr loss to claimant
was $11,500.00.

PerLin, C.J.

Claimants seek recovery of $21,572.80 in damages to
real and personal property, which were incurred by them
as a result of a fire set by three inmates, who had escaped
from the Dixon State School on August 4,1963. The liability
of respondent was established in the case of Jones vs. State
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of Illinois, No. 5141. The only issue in dispute in the instant
case is the amount of damages.

The fire destroyed a house owned by claimants. ‘I’hc
evidence reveals that the house, which was located on 100
acres of ground, contained fourteen to fifteen rooms, and
was approximately 125 years old. It had no plumbing or
central heat, but it did have storm windows and wiring. All
but four rooms of the house were rented to a family for
forty dollars per month. The remainder was used by
claimants for storage of personal items.

Five witnesses testified for claimants as to the amount
of loss to the real property: LaVerne John, a building con-
tractor, testified that the replacement value of the house
would be $46,325.07. However, it is well established that
the proper measure of damages for a dwelling destroyed
by fire is the difference in market value of the property
before and after the fire when the cost of restoration ex-
ceeds the value of the property. J.W.Curran, et al. vs. State,
21 C.C.R. 278; Clark vs. Public Service Co., 278 I1l. App.
426; Hubele vs. Baldwin, 332 Ill. App. 330; Johnson vs.
Pagel Clikeman Co., 343 Ill. App. 346; Dixon vs.
Montgomery Ward and Co., 351 Ill. App. 75.

Claimant, Clinton G. Ortgiesen, testified that in his opin-
ion the value of the property before the fire was $850.00
per acre, and the fair market value immediately after the
fire on August4,1963, was between $300.00 and $400.00 per
acre, which amounts to a loss of approximately $45,000.00
to $55,000.00 for the 100 acre farm. Mr. Ortgiesen stated
that the farm was sold after the fire for slightly under
$38,500.00. Claimant further testified that he received
$4,000.00 in insurance, money for the loss of the house,
which was the full value of the policy.

John W. King, a former real estate broker who owned



46

the property across the road from claimants’ property,
testified that the value of the property immediately before
the fire was $600.00per acre, and immediately after the fire
was $385.00 per acre, which would be a loss of $21,500.00.

Dorothy Rutler testified that she was the Secretary and
Managing Officer of the First Federal Savings and Loan of
Dixon, and was responsible for the company’s loans. She
had been a real estate salesman for 15years. She testified
that she saw the Ortgiesen house frequently, and had been
in it about two years before it burned. In her opinion the
fair market value of the property was $50,000.00 before the
fire and $35,000.00 after the fire, which amounts to a loss of
$15,000.00.

Another witness had not seen the house before it
burned, and estimated that the loss was $22,472.00.

Claimant, Clinton G. Ortgiesen, was the only person
who testified as the value of the personalty. Although
claimant, Rilla Ortgiesen, claimed a loss of $268.30, claim-
ant, Clinton Ortgiesen, testified that he did not have per-
sonal knowledge of the contents and a box belonging to
her, and the claimants in their brief concede that proof of
only a $181.00 loss was made. Respondent, in its brief, ob-
jected to claimants listing of objects as antiques, which
would presumptively add more value to them. Mr.
Ortgiesen testified that he prepared the list of property
which was allegedly destroyed in the fire from memory,
and that there was no insurance carried on the furniture and
other chattels owned by himself, Grace Hanson, or Rilla
Ortgiesen, although Edith Leider’s insurance covered her
personal property.

The Court concludes, from the foregoing testimony,
that the fair market value of the property was $50,000.00
before the fire and $38,500.00 after the fire, leaving
claimants with a loss of $11,500.00 for the real property.
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The award for the realty is apportioned as follows:

United States Fire Insurance

Company of New York $ 4,000.00
Clinton G. Ortgiesen 1,875.00
Rilla Ortgiesen 1,875.00
Grace Hanson 1,875.00
Edith Robbins Leider 468.75
Alice Margaret Thompson 468.75
Ellen Lucille Robbins 468.75
Warren C. Robbins 468.75

Total:  $11,500.00

The award for personalty is as follows:

Clinton G. Ortgiesen $1,000.00
Grace Hanson 70.00
Rilla Ortgiesen 181.00

Total:  $1,251.00

Therefore, claimants are awarded the sum of

$12,751.00, as set forth above.

(No. 56% — Claimant awarded $997.40.)

LivingsToN Service Company, Claimant, us. STaTe oF ILLinoIs,

DepARTMENT OF PusLic Works AnD BuiLbings, Respondent.
Opinion filed February 26, 1970.

LivincsToN Service Company, Claimant, pro se.

WiLLiam J. Scot, Attorney General; LEe D. MARTIN,

Assistant Attorney General, far Respondent.

Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, ].
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(No. 5697 —Claimant awarded $462.87.)

DraucHoN’s Business CoLLece, Claimant, 0s. STATE oF ILLINOIS,
DepaRTMENT OF VOCATIONAL EDUCATION AND REHABILITATION,
Respondent.

Opinion filed February 26, 1970
DraAuGHON’s Business CoLLece, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; Lee D. MarTin,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dovg, J.

(No. 5701 —Claimant awarded $77.12.)

RamBo FuneraL Home, Claimant, vs. State oF ILLinois,
DerpARTMENT OF MENTAL HEALTH, Respondent.

Opinion filed February 26, 1970.
RamBo FuneraL Howmeg, Claimant, pro se.

WicLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.

(No. 5717 —Claimant awarded $35.00.)

James E. Coeur, M.D., Claimant, os. State orF ILLINOIS,
DepARTMENT OF VOCATIONAL REHABILITATION, Respondent.

Opinion filed February 26, 1970.
JAMEs E. CoEur, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; Lee D. MarTin,
Assistant Attorney General, for Respondent.
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Conrracts—Iapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

DOVE, J.

(No. 3025—Claimant awarded $5,861.49.)

ELva Jennines Penwerr, Claimant, us. STATE oF ILLINOIS,
Respondent.

Opinion filed July 9,1970.

GosNELL, BENEckI and QuinDRY, Attorneys for Claim-
ant.

WiLLiIAM J. ScoTT, Attorney General; LEE D. MARTIN,
Assistant Attorney General, for Respondent.

Awarps—The Court can make awards on a continuing basis when the
claimant continues to have expenses as a result of compensable injury.

Dove, J.

Claimant filed her petition for reimbursement for
monies expended for nursing care and help, medical ser-
vices, and expenses from January 1,1969, to December 31,
1969, praying for an award in the sum of $5,861.49.

Claimant was seriously injured in an accident on the
2nd day of February, 1936, while employed as a Supervisor
at the Illinois Soldiers’and Sailors’ Children’sSchool at Nor-
mal, Illinois. The complete details of this injury can be
found in the original cause of action, Penwell vs. State of
Illinois, 11 C.C.R. 365, in which an initial award was made,
and at which time jurisdiction was retained to make
successive awards in the future. This Court has periodically
made supplemental awards to claimant to cover expenses
incurred by her, the last award covering the time period
from February 1,1968, to January 1, 1969.

A joint motion of claimant and respondent was filed
herein requesting leave to waive the filing of briefs and
arguments. This motion was granted, and no further
pleadings have been filed herein.
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Since the Attorney General does not contest the veraci-
ty nor the propriety of the items and amounts set forth in
claimant’s petition, this Court must assume that the At-
torney General agrees with the amounts thus set forth.

The Court, therefore, enters an award in favor of
claimant in the sum of $5,861.49 for the period of time from
January 1, 1969, through December 31,1969. The matter of
claimant’s need for additional care is reserved by this Court
for future determination.

(No. 5215-Claimant awarded $20,000.00.)
Roney R. Nungs, Claimant, us. STATE oF ILLinois, Respondent.
Opinion filed July 9, 1970.
JamEs P. CHAaPmAN, Attorney for Claimant.

WiLLiam G. Crark, Attorney General; PHiLIP Rock and
SHELDON K. RACHMAN, Assistant Attorneys General, for
Respondent.

PRISONERs AND INmaTES—wrongful incarceration. Where claimant in-
troduced business records indicating he could not have been at the scene of the

crime. He proved himself innocent of the crime for which he was charged and
was entitled to an award.

PERLIN, C.J.

Claimant seeks recovery of the sum of $30,000.00 in
this action brought pursuant to Ch. 37, Sec. 439.8(c), Il
Rev. Stat., 1969, which provides as follows:

“The Court shall have exclusive jurisdiction to hear and determine the
following matters:

(c) All claims against the State for time unjustly served in prisons of this
State where the persons imprisoned prove their innocence of the crime for which
they were imprisoned; provided, the Court shall make no award in excess of the
following amounts: . . . for imprisonment of 14 years or less but over 5years, not
more than $30,000.00...”

Claimant contends that he was unjustly imprisoned for
nine years after being convicted of taking indecent liberties
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with Mary Lee Hill, a minor, and contributing to her delin-
quency.

The record reveals the following evidence:

After his trial and conviction claimant became a
pauper, and was unable to employ counsel to seek review
of his conviction until the Supreme Court of the State of
Illinois appointed counsel to represent claimant in the
prosecution of a writ of error. On January 22, 1964, the Il-
linois Supreme Court reversed the judgment of the Circuit
Court of Lake County, Illinois, and, on February 20,1964,
claimant was released from the Illinois State Penitentiary,
having been discharged.

In the instant proceeding, claimant must prove by a
preponderance of the evidence that he was innocent of the
crime for which he was imprisoned. The opinion of the II-
linois Supreme Court in the case of People of the State of
Illinois vs. Roney R. Nunes, 30 I1l. 2d 143,195N.E. 2d 706
(1964), is part of the record in this proceeding as follows:

“The People of the State of Illinois, Defendant in Error, vs. Roney R.
Nunes, Plaintiff in Error, 30 Iil. 2d 143, 195 N.E. 2d 706 (1964).

“Mr. Justice Underwood delivered the opinion of the court

“The defendant, Roney Nunes, was tried by jury in the Circuit Court of
Lake County, and convicted of the crime of taking indecent liberties with a 12-
year-old girl. He was sentenced to the penitentiary for a term of not less than 4 nor
more than 12 years. We have issued a writ of error to review the judgment of
conviction.

“The defendant contends that the evidence was insufficientto establish his
guilt beyond a reasonable doubt. Mary Lee Hill testified that on Sunday, April 3,
1954, she and Frances Kelly, another 12-year-old girl, went to the office of the
Veterans Cab Company where the defendant was working as a dispatcher. After
some conversation between the two girls and the defendant, the defendant asked
Mary Lee to take off her sweater because it was warm in the office. She told the
defendant she was not warm, and did not remove her sweater. The defendant
then asked her to sit on his lap, and after first refusing, she did so when Frances
told her to go ahead. The defendant put his arm around her, kissed her, and
fondled her, and induced her to touch his private parts. The defendant asked her
to go in the other room with him, but she told him she could not, because of her
menstrual period. Frances Kelly was in the same room with the defendant and
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Mary Lee at the time these acts took place. She testified that she was sure that
these events occurred on April 3. On cross-examinationthe witness testified that
she and Frances Kelly went downtown looking for the cab office. The office was
on the second floor, and the defendant called out of the window, told the girls to
go around to the back of the building, and come up the stairs. She and Frances
were in the office for about 4 hours except for a short time after the alleged inde-
cent acts when they went to a drug store, and returned with coffee for the defen-
dant and soda for themselves. During the time they were in the office the defen-
dant was busy answering the phone, and talking to cab drivers on the radio. He
also talked to a girl and a cab driver who came up to the office, and talked
through the window to cab drivers on the street. The defendant was seated at his
desk during all the time the girls were in the office. Mary Lee testified that she had
never been in the cab office before the day in question, and that she never went
back there. She did not tell her mother about these incidents until a week or two
later. The defendant was indicted for the offense in July, and Mary Lee testified
that in August, with her mother’s consent, she worked as a baby sitter in the defen-
dant’s home while the defendant’s wife was out of town.

“Frances Kelly testified that she could not remember the exact date of the
alleged offense but remembered that it was a Sunday in April. She testified that
she saw Mary Lee sit on the defendant’s lap, saw him kiss Mary Lee, and perform
some of the other acts to which we have referred. On cross-examination she
testified that the defendant was busy answering the telephone and dispatching
cabs over the radio. The defendant remained seated at the desk in the cab office
during the time the girls were there. The desk was near a large front window, and
people on the street in front of the office could look up and see the defendant.
Frances did not tell her mother about the events in the cab office until about a
week later. After she told her mother she also worked as a baby sitter for the
defendant. She testified that she and Mary Lee had been in the cab office together
two or three times.

“For the defendant, one Nick Perusky testified that at the time in question
he was the owner of the cab company. The defendant was his brother-in-law, and
he occasionallyemployed the defendant as a dispatcher on a part-time basis. After
referring to a record, which had been kept in compliance with regulations of the
Federal Communications Commission, Perusky testified that April 3was a Satur-
day. According to the record the defendant had not worked at the cab office on
either April 3or April 4, and the last time prior to April 3that the defendant work-
ed in the office was on March 24.

“The defendant testified that on Saturday, April 3,he went to work as a bus
driver at about 4:15 p.m., and did not work in the cab office at any time during
that day. On Sunday, April 4, he alsoworked for the bus company, and was not in
the cab office. He testified that neither Mary Lee Hill nor Frances Kelly had ever
been in the cab office while he was there.

“It is axiomatic that a charge of indecent liberties is an accusation easily
made, hard to be proved, and harder to be defended by the party accused. (Peo-
ple vs. Hinton, 14 Ill. 2d 424.) In such cases reviewing courts are especially
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charged with the duty of carefully examining the evidence, and, while due weight
must be given to the judgment of the jury as to the credibility of the witnesses, it is
our duty to reverse the judgment if the evidence is not sufficient to remove all
reasonable doubt of the defendant’s guilt and create an abiding conviction that he
is guilty of the crime charged. In our opinion the testimony of the two girls was
not sufficient to remove all reasonable doubt as to the defendant’s guilt. The
testimony of the complaining witness as to the date of the occurrence was ob-
viously incorrect, sinceboth girls testified that the incidents occurred on a Sunday.
and April 3, the date alleged in the indictment and the date referred to by the
complaining witness, fell on a Saturday. The testimony of the complaining witness
that she had never been in the cab office before or after the occurrence was con-
tradicted by the testimony of her friend that both girls had been there several
times. The testimony of both the coniplainingwitness and her friend that they did
not tell their parents about these incidents until more than a week later in itself
tends to create some doubt as to whether these events occurred. Even more
significantis the fact that after these supposed indecent acts by the defendant, and
after these acts had been reported to the parents of the girls, the parents permitted
the girls to work as baby sitters in the defendant’s home while the defendant’s
wife was out of town. According to the testimony of the complaining witness she
worked as a baby sitter for the defendant for several days, even after the indict-
ment had been returned against him. The alleged indecent acts were suppaosed to
have taken place in abusy cab office where the defendant was constantly answer-
ing the telephone, talking to other people, and dispatching cabs on the radio, and
supposedly occurred while the defendant was seated at a desk in front of alarge
window in the office. The combination of all of these circumstancesis sufficient
to create a reasonable doubt as to whether the defendant was guilty of the crime
alleged in the indictment. It cannot be said in the face of contradictions and the
improbabilities in the testimony of the two girls that the evidence creates an
abiding conviction of the defendant’s guilt.

“It does not appear that any additional evidence could be produced on a
new trial, and, therefore, the cause will not be remanded. The judgment of the
Circuit Court of Lake County is reversed.

Judgment reversed.”

In addition to the evidence presented at the original
trial, claimant produced the following at the trial before the
Commissioner of the Court of Claims:

Claimant’s testimony as to his work schedule for April
3 and 4, 1954, was corroborated by records of the
Waukegan-North Chicago Transit Company and the
testimony of Kenneth E. Johnsen. Johnsen testified that in
April, 1954, he was the station supervisor of the company.
He produced station reports and run reports maintained by
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the company in its usual course of business. Johnsen
testified that the reports have been kept continuously in the
company files since April, 1954, and that they showed that
on April 3, 1954, claimant operated Bus No. 57 from 5:03
p.m. until 8:42 p.m.; bus No. 51 from 9:12 p.m. until 12:42
a.m.; and, that on April 4, 1954, he operated bus No. 59
from 4:50 p.m. until 8:57 p.m.; and bus No. 62 from 9:27
p.m.. to 12:43 a.m.

William D. Moore testified that he was employed by
the Waukegan Veterans Cab Company as a driver and dis-
patcher prior to and at the time of the occurrence in ques-
tion; that on April 3 and 4, 1954, he was working at the dis-
patcher’s office of the Waukegan Veterans Cab Company
as a dispatcher. His duties as a dispatcher were to answer
the telephone, write down incoming calls, the time the
drivers cleared, their destination, and similar information.
He entered this information on a desk or master sheet.
Moore produced two master sheets dated April 3 and 4,
1954. The writing on the sheet for Saturday, April 3, 1954,
was all in his handwriting for the time period between 1:00
p-m. and 7:00 p.m. His examination of the master sheet,
dated April 4, 1954, indicated to him that he had been on
duty from at least 11:00 a.m. to 11:00 p.m.

Linton Godown, an expert on questioned documents,
testified that he had examined the handwriting on the desk
or master sheets of the Waukegan Veterans Cab Company
for April 3 and 4, 1954, and had compared entries made on
those sheets with a standard of claimant’s handwriting. He
concluded that none of the entries on the sheets were made
by claimant.

The testimony of Nick Perusky, the owner of the
Veterans Cab Company, at the original trial was made part
of the record by stipulation. At the trial he testified that he
employed claimant when he needed help rather than on a
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steady basis. He produced a record book, which the
Federal Communications Commission requires be kept.
His dispatchers had to use the book to sign in and out when
they got on or off work. From his refreshed recollection he
testified that six different persons had worked as dis-
patchers on April 3, 1954, and that claimant was not one of
them. He himself had worked from 2:45 to 6:00 p.m. that
day. He testified that William Moore had worked all after-
noon on the day of April 4, 1954. He stated that it was un-
likely that any dispatcher could have been relieved by
somebody for a short time. The only time Nunes apparent-
ly worked during the general time in question was March
24, 1954.

Mrs. Lillian Lorraine Humphrey testified that she was
married to claimant in 1945, and divorced from him in 1958.
In July, 1954, she went to Rhode Island with two of her
children, and left the other two children with her husband.
She had been away from Waukegan for three or four days
when she received a telegram that her husband had been
arrested. Before she left she had made arrangements for
baby sitting for the children with Frances Kelly, who lived
next door. Frances Kelly had sat for the Nunes’ children
many times on prior occasions, and Mary Hill usually sat
with her. Mrs. Kelly knew that Frances was going to sit for
the Nunes’ children. The witness had never learned from
the Kelly or Hill girls, or their parents, that her husband was
supposed to have taken indecent liberties with either of
them, and in the three or four month period prior to going
to Rhode Island the Kelly and Hill girls were the only baby
sitters she had.

The witness had also worked at The Waukegan
Veterans Cab Company prior to the time her husband was
arrested, and had seen both of the girls at the cab company
offices. The uncle of Frances Kelly also worked there. Dur-
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ing the six month period, which preceded her husband’s
arrest, his days off from the bus company were Thursday
and Friday. He was required to wear freshly laundered uni-
forms twice a day when he worked at the bus company.
During the six month period prior to the time he was
arrested he could not have worked for the cab company a
portion of the day on Saturday or Sunday, because his
hours were too irregular, and he would sleep when he was
home. She further testified that she was home on April 3
and 4, 1954, that she was present at the original trial, but
was not called to testify.

Nunes testified that Frances Kelly lived next door to
him, and Mary Lee Hill lived a block away. The girls were
frequently baby sitters in his house. The first time he had
knowledge of a charge being brought against him by Mary
Lee Hill was on July 22 or 23, four months after the alleged
occurrence, when he was asked to come to the State’s At-
torney’s office. He was accused of taking indecent liberties
with Mary Lee Hill, and remained in jail for three months
when his bond was reduced. He was tried on March 15,
1955, the same date that the verdict was entered, and he
was sentenced on April 6, 1955. He was then taken to the
penitentiary where he remained at the Statesville and
Menard branches until February 22, 1964.

On April 3 and 4, 1954, he was working for the bus
company, arriving there about 4:10 p.m. and working until
12:42 a.m. on April 3,and arriving at the same time on April
4, 1954, and working until 12:43 a.m.

On the day before he was arrested (July 22, 1954), and
while his wife was in Rhode Island, Nunes came home dur-
ing a break in his bus run shortly after noon when the Hill
and Kelly girls were sitting with his two children. When he
entered his house, he saw that one of the girlswas holding a
lighted cigarette to the mouth of his seven year old child,
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and the other girl was talking on the telephone. Nunes dis-
charged the girls, paid them, and they left the house. He
then put the children in the back yard where he asked a
neighbor to watch them, and returned to the bus company
to complete his bus run, which extended for over two more
hours. After Nunes was finished with his work, he drove by
his house to take a fellow employee’s car to downtown
Waukegan as a favor, and saw his children walking with
Mary Lee Hill and Frances Kelly. He stopped the car, told
the girls to leave his children alone, and instructed his
children to return home. He then delivered the car and
returned home, but his children were not there. He went to
the Kelly home where he was told his children were at the
home of Mary Lee Hill. He went to the Hill home, but no
one answered. He was again told his children were at the
Hill home, and, when he returned Mrs. Hill answered the
door, he took his children. Nunes then testified as follows:

“Yes. | called Mrs. Hill on the phone immediately after—shortly after |
arrived home and told her that my daughter had said she had been given beer to
drink by Mrs. Hill. while | was at the door Mrs. Hill held my oldest daughter on
her lap, and her daughter held my voungest with her hand over her mouth so
when my child heard my voice she couldn’t call ont to me.

So | told Mrs. Hill | was going to have her arrested the next day for kidnap-
ping, for giving my child intoxicating liquor, and living ‘common law, with
someone that she wasn’t married to’.”

Claimant then stated he never had any further conver-
sations with Mrs. Hill, and that the next day he was called
down to the State’s Attorney’s office; that he did not at any
time take any indecent liberties, or do any other improper
acts to Mary Lee Hill. His testimony also established that he
had his own limousine service with six cabs, which netted
him about $125.00 per week, and he was also employed at
the Waukegan-North Chicago Transit Company as a bus
driver for two years up to July 21, 1954, when he was
arrested.

Mary Lee Hill testified that on April 3 or 4, 1954, she
was going to be 13 in May; that she went to the cab office
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with Frances Kelly on the day she thinks was a Sunday in
the afternoon; that she thinks she babysat once for Roney
Nunes and his family; that she didn’t remember whether
she sat before or after the events, which happened at the
cab office on that Sunday; that she had never gone to the
cab office at any time except April 3 or 4, 1954; that she did
not remember much of the testimony at the original trial;
that she did not tell her mother about what happened when
she got home, but probably did a week or more after she
was in the office. At the original trial, Mary Lee Hill
testified that on Sunday, April 3, 1954, she and Frances Kel-
ly were present at the offices of the cab company from
about 2:00 p.m. until 6 or 6:15 p.m. when the alleged acts
took place; and that she babysat for the Nunes’ children at
various times with her mother’s knowledge.

Mary Furman, who did not testify at the original trial,
stated that she was the mother of Mary Lee Hill; that in
August, 1954, she called the Lake County State’s Attorney
subsequent to the following conversation with her
daughter:

“ ‘Well, did he ever try anything with you or anything?’ So then she told
about his inviting the two girls to this cab company, and | says, ‘Well, did you go?*.
and she says they did. She said he tried to kiss them, and this, that and the other.
and | says, ‘Was that all there was to it?” She claimed it was.”

The record continues:

Q. “Tothe best of your recollection was this the first and the only occasion
on which you talked to your daughter abont her relationship .. . any occurrence
with Roney Nnnes?”

A. “Yes.”

Q. “So that from April, when the alleged event took place, until August
when your daughter told yon about it, yon had no knowledge of these things’?”

A. “No, I didn’t.”

Mrs. Furman did not refute the conversation, which
Roney Nunes claimed took place between them over the
phone, and her testimony apparently refers to the incident.
The testimony of Mrs. Furman also contradicts that of
Mary Lee Hill as to when Mary Lee Hill told her mother of

Nunes’ alleged misconduct.
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Respondent argues that the testimony of witnesses,
who had not been called at the original trial (in this case,
Kenneth E. Johnsen, William Moore, Linton Godown, and
Lillian Lorraine Humphrey), should be barred, since all the
witnesses and the records of the bus company could have
been produced at the original trial.

Respondent cites the case of Dirkans vs. State of Il-
Zinois Case No. 4904, in support of its proposition. In that
case the claimant, who had been found guilty of armed
robbery, produced an alibi witness at the Court of Claims
hearing. The witness had been available at the original trial,
but was not called. The Court found that Dirkans had failed
to prove his innocence of the crime for which he was im-
prisoned.

The production of such a witness at a Court of Claims
hearing raises a question of credibility of that witness. In
the instant case, no one has questioned the credibility of
either the witnesses or the two sets of documents, which
have clearly established that claimant was present at his job
with the bus company, and was not present as a dispatcher
in the office of the Waukegan Veterans Cab Company on
either April 3 or 4, 1954, during the hours charged. The
records were kept in the regular course of business of the
two companies, and not one scintilla of evidence has been
presented which would refute their accuracy.

Claimant has proved himself innocent of the crime for
which he was imprisoned by the de-novo hearing, which is
contemplated under Sec. 439.8 C of the Court of Claims
Act.

Claimant has suffered a substantial loss during his nine
years of imprisonment. Claimant is hereby awarded the
sum of $20,000.00.
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(No. 5234 —Claimant awarded $2,299.45.)

Gisson EvLectric Co., Inc., Claimant, us. STaTe oF lLLiNoIS,
Respondent.

Opinion filed July 9, 1970.

McBripe, BAKER, WIENKE and SCHLOSSER, Attorneys for
Claimant.

WiLLiam G. CLark, Attorney General; GeraLD S.
GROBMAN, Assistant Attorney General, for Respondent.

CoNTtracTs—rescission. A right to rescind a contract must be exercised
promptly on discovery of facts which confer the right to rescind, must indicate his
intention by an affirmative act, and must give notice thereof to the other party.

Contracts—impossibility of performance. Impossibility of performance or
the inability of the promisor to perform does not discharge a duty created by the
contract, especially where the impossibility arises from the act of the promisor
himself.

ConTtracTs—damages. \\'here claimant was unable to perform contract
with respondent because of his own acts, he was nonetheless entitled to recover
the difference between the actual damage to respondent and the amount of
claimant's deposit.

PeErLIN, C.J.

Claimant, Gibson Electric Company, seeks recovery of
a deposit of $24,190.45 made in conjunction with a bid for
work to be performed on the Charles F. Read Hospital-
Clinic.

Claimant presented two witnesses, James B. Sassman,
an employee of Gibson Electric Company, who prepared
the estimated costs on jobs, which Gibson was to perform;
and, Thomas Gibson, President of the Company at the time
of the hearing. Humphrey Gibson, who had been President
at the time the bid in question was pending, had died prior
to the hearing.

Respondent presented one witness, Lorentz A. Johan-
son, Supervising Architect of the Department of Public
Works and Buildings.

The record reveals the following sequence of events:
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1. On April 24,1963, an advertisement was published in the
Illinois State Register giving notice that bids would be
received by the State of Illinois, Department of Public
Works and Buildings, Division of Architecture and
Engineering, for work to be performed on the Charles F.
Read Hospital-Clinic. The pertinent portion of the adver-
tisement reads as follows:

“Proposals for the following will be received by the State of lllinois,
Department of Public Works and Buildings, Division of Architecture and
Engineering, . . ... Tuesday, May 28, 1963. . . ..

“1. General; Heating, Air Conditioning and Temperature Control, \'en-
tilating, Plumbing; Covering for Piping, Ductwork and Equipment; Electrical
Work; Food Service Equipment. . . . .

“All proposals to be in accordance with plans and specifications, which may
be obtained from the Division of Architecture and Engineering. . . Mailing of
plans and specifications will be discontinued one week before bid opening date.
Affidavit of Availability required on all trades.”

2. A letter, dated April 24, 1963, was addressed to the Gib-
son Electric Company from Lorentz A. Johanson, Super-
vising Architect, stating that plans,’specifications, and bid-
ding documents on the Read project were being sent, under
separate cover, with an enclosed Affidavit of Availability to
be signed by Gibson at least seven days prior to the bid
opening date. The pertinent portions of the documents
tendered to claimant read as follows:

(a) “CALL FOR BIDS”
“ISSTRUCTIOSS TO COSTRACTORS ESTIMATING THE
ELECTRICAL WORK FOR CHARLES F. READ HOSPITAL-CLINIC. . .."

“If any person contemplating submitting a bid for the proposed contract is in
doubt as to the true meaning of anyv part of plans. specifications. or othrr pro-
posed contract documents, he may submit to the Supervising Architect a written
request for the interpretation thereof. The person submitting the request will be
responsible for its prompt deliverv. Any interpretation of the proposed
documents will he made only by addendum duly issued. and a copy of such
addendum will be mailed or delivered to each person receiving a set of such
documents. The Supervising Architect will not be responsible for any other ex-
planations or interpretations of the proposed documents.”(Emphasis supplied.)

(b) “PROPOSAL SHEETS FOR ELECTRICAL WORK, CHARLES F
READ HOSPITAL-CLISIC. . . .. "
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“All’proposalsshall be accompanied by a certified check, cashier’scheck
or bank draft made payable to the Department of Public Works and Buildings of
the State of Illinois in the amount of five per cent (5%}f the total of all proposals
upon which the Contractor is bidding. Failure of the Contractor to submit the full
amount in his check to cover all proposals bid upon shall be sufficient cause to
reject his bid. The Bidder agrees that the proceeds o the check or draft shall
become the property of the State of lllinois, if for any reason the Bidder within
sixty (60)days after official opening of bids withdraws his bid, or, if on notifica-
tion of award, refuses or i unable to execute tendered contract, and provide an
acceptable performance bond within fifteen (15) days after such tender.”
(Emphasis supplied.)

3. In adesignated space on page one of the proposal sheets,
dated May 27, 1963, Gibson Electric Company signified
that it subscribed to the Instructions to Contractors, Notice
to Contractors, General Conditions of the Contract,
Supplement to the General Conditions, and the Drawings
and Specifications of Material and Workmanship for the
“Interior Electrical Work for the Charles F. Read Hospital-
Clinic. . . . .and, having examined the premises and con-
ditions affecting the work, agreed to furnish all labor and
material, implements, etc., as provided in the above In-
structions to Contractors, Notice to Contractors, General
Conditions of the Contract, Supplement to General Con-
ditions, Specifications, . . . .as follows: This proposal con-
sists of six pages for Electrical Work for Charles F. Read

Hospital-Clinic. . . .”(Emphasis supplied).

Pages two and three of said proposal sheets provide as
follows:

“PROPOSAL NO. 1: For the complete Interior Electrical Work for the
Charles F. Read Hospital-Clinic, Zone 2, Chicago, lllinois, as shown on the

Drawings. . ..”
(Claimant’s figure is $483,809.00)

(PROPOSALS NOS. 1-A through 1-D are deductions in case the Owner
elected to order certain omissions or additions in case of a substitution.)

“PROPOSAL NO. 2: For the coniplete Exterior Electrical Work for the
Charlrs F. Read Uaospital-Clinic, Zone 2. Chicago, Hlinois, . ... " (Claimant’s figure
is $130,935.00.)

“PROPOSAL NO. 3: For the complete Interior and Exterior Electrical
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Work for the Charles F Read Hospital-Clinic, Zone 2, Chicago, Illinois,
"(Claimant’s figure was $614,74400)

Page 4 of the Proposal provided that Gibson Electric
would perform and complete their work in progress with
the work of the other contractors, and that all work would
be performed in a manner which would not cause delays.

Gibson listed three Surety Companies, who would
write its surety bond if the contract was awarded it, the
names of three insurance companies for Contractor’s
Builder’s Risk Insurance, and one insurance company for
Contractor’s Workmen’s Compensation and Public Liabili-
ty Insurance.

Page 5 contains the corporate name and initials of the
President, Secretary and Treasurer. Page 6 states that a cer-
tified check, cashier’s check, or bank draft in the amount of
$31,150.00 is enclosed.

(c) An Affidavit of Availability, dated April 25, 1963,
was signed by H. M. Gibson for Gibson Electric Company.
The Affidavit listed three jobs: the State of Illinois Eye and
Ear Infirmary, Chicago, Illinois; Western Illinois Universi-
ty, Macomb, Illinois; and E. J. Marhoefer, Jr., Inc., for con-
struction of West Side High School, Lockport, Illinois; and
also attached thereto was a declaration that this was a true
statement “relating to all uncompleted contracts. . . .. and
all pending low bids not yet awarded or rejected.”
(Emphasis added).

4. A letter, dated June 27, 1963, to Gibson Electric Com-
pany, Inc., from Lorentz A. Johanson stated in part as
follows:

*“SUBJECT: The Charles F. Read Hospital-Clinic, Zone 2, Chicago,
Illinois— Interior Electrical Work.”

“I have been directed to notify you of the acceptance of your proposal for
this project. A formal contract will be sent you later for signature,but pending its
receipt please consider this letter your authority to proceed with the work, assoon
as your indemmity bond and insurances have been approved by this division.”

The letter then states approval of particular companies to
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furnish the indemnity bond, Workmen’s Compensation and
Builder’s Risk insurances.

“Description of work under pour contract: Date of opening of Proposals:
Tuesday, Map 28, 1963. Proposal No. 1: FOUR HUNDRED EIGHTY-THREE
THOUSAND EIGHT HUNDRED NINE AND 00/100 DOLLARS
($483,809.00).”

“Time of Completion: In progress with General Work and work of other
contractors engaged on the project. . .."

“ALL CORRESPONDENCE IN COKSECTIOS WITH THISPROJECT
SHOULD REFER TO SUBJECT TITLE ASD CONTRACT NUMBER 72830.”
5. Mr. Johanson testified that there was no request from
any of the contractors as to an interpretation of plans and
specifications, and no conversation or correspondence
between Gibson Electric Company and the Department
from June 27, 1963, until July 15, 1963. On that date, Mr.
Johanson met with Mr. Humphrey Gibson, two men from
the Department of Public Works and Buildings, and two
men from Gibson Electric Company. Mr. Johanson further
testified as follows:

“Mr. Gibson told me he was in a very unenviable position of being the con-
tractor with too much work rather than the normal position of not having enough
work, and presented me a rundown of jobs he had been the bidder on and subse-
quent being the apparent low bidder on my job.”

“This caused him difficulty in getting a bond for my job. | had given him
over fifteen days at that time.”

Mr. Johanson then identified a document, which was given
to him by Mr. Gibson at the conference showing that the
Gibson ‘ElectricCompany had become involved in four ad-
ditional jobs since he had signed the Affidavit of Availabili-
ty showing three jobs, thus bringing the number of jobs in
progress onJuly 15,1963, to seven. Mr. Johanson stated that
the other jobs, amounting to about $400,000, caused Mr.
Gibson to be overextended so that he could not get a bond
on the job for the Charles F. Read Hospital-Clinic. The
other participants in the conference did not testify at the
hearing.
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6. Mr. Johanson further testified that on July 16, 1963, a
contract was tendered to Gibson Electric Company, but
was never signed. No further conversations or cor-
respondence took place between his office and the Gibson
Electric Company at that time.

7. A letter, dated July 19, 1963, from the Department of
Public Works and Buildings to Mr. H. M. Gibson, Gibson
Electric Company, stated as follows:

“Pursuant to our conversation in my office on Monday, July 15, in the com-
pany of Messrs. Van Ciesen and Evans of Architecture and Engineering Division.
| have reviewed the data you gave me regarding the approximate $400.,000.00
worth of work you have been awarded subsequent to the award on the Charles
Read Clinic for the State of Illinois.”

“As at the foregoing meeting, we did not feel that the information supplied

by you is sufficient to cancel our letter of intent on the Read Clinic, and, if you do
not accept the award of this contract, we will require you to forfeit your certified
check.”
Mr. Johanson testified that the Department did not receive
an indemnity check within the fifteen days after the tender
of the contract, as agreed by claimant under the Proposal
Sheets, nor did he receive any notification from Gibson
Electric Company as to any intention they had regarding
the job.

8. In September the contract for interior work was award-
ed to the second lowest bidder at a cost of $21,891.00 higher
than the Gibson Electric Company’s bid.

9. Claimant’s combination bid had been the lowest total
bid.
10. A letter, dated November 13, 1963, to the Attorney

General from Gibson Electric Company contains the
following:

“RE: The Charles F. Read Clinic
Zone 2. .. .Chicago, lllinois

Dear Sir:

With reference to the electrical work on the above project, we wish to sub-
mit the following facts:
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The bid form called for the proposal to be in three parts. . .one quotation
for the wiring of the interior of the building, on which we quoted $483,809.00;0ne
quotation for the exterior wiring on which we quoted $130,935.00; and a com-
bined quotation, on which we bid the sum of the above two quotations. . . .or
$614,744.00.

Inasmuch as electrical jobs historically are never let in sections, we were led
to believe the entire job would be awarded as a unit, assumingthat the breakdown
was wanted for accounting purposes Had we been aware that the job possibly
would be awarded in sections, we obviously would have bid the same on the total,
but would have had to increase our bids on the component parts, due to overhead
expenses.

We were awarded the interior wiring, and the exterior wiring was awarded
to another contractor.

In view of the foregoing, we feel that forfeiture of our bid deposit under
these circumstance is confiscatory, and that our bid deposit bond should be
returned to us.

Very truly yours,
Gibson Electric Company, Inc.
H. M. Gibson”

According to Thomas Gibson, the foregoing letter written
in November was the first indication to the State of Illinois
that Gibson refused to perform on the grounds set forth
therein.

The issues which are presented to this Court are:
(1) whether a contract was in fact entered into by the par-
ties; (2) whether claimant has proved by a preponderance
of the evidence that the contract was properly rescinded;
and, (3) whether respondent has a right to forfeit
claimant’s entire deposit or only its actual damages.

Claimant contends that a contract was never entered
into between claimant and respondent, since claimant
offered to furnish the complete interior and exterior elec-
trical work for $614,744.00.Respondent rejected the offer,
and countered with an offer to permit the installation of the
complete interior elrctrical work at a cost of $483,809.00.
Claimant was forced to reject this offer because of the im-
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possibility of meeting expenses on only the interior section
of the work.

Claimant further contends that it submitted an offer
based on the bidding method, which was the industry-wide
practice. To support this claim, it submitted the Compila-
tion of Final Bids, which was prepared by respondent,
showing that ten out of thirteen bidders submitted bids for
Proposal No. 3, which were totals of Proposals Nos. 1and 2.
Claimant alleges that, if it were known in the industry that
bids would be accepted on individual proposals, then the
total of the separate proposals would be a greater amount
than the aggregate bid submitted for the award of the
whole job. Therefore, claimant argues, that the mistake
precluded mutual assent to the terms of the contract, and
consequently that it is non-existent, and the parties should
be placed in status quo.

Thomas Gibson, President of the Company at the time
of the hearing, testified that the mark-up would have been 5
to 8%alifferent if the bids had been made on each individual
item, and that they would have submitted two certified
checks in the amount of the individual bids instead of one.
Gibson stated that he had no documents to verify the fact
that there would not have been sufficient profit if he had
undertaken only Proposal No. 1.

Respondent’s witness, Lorentz Johanson, testified that
the reason for breaking down the proposal for electrical
bids into three components was to attract contractors that
are more conversant with the particular type of work called
for, and that the intent of the Department of Public Works
and Buildings was to let the contract to the lowest combina-
tion of bids. He stated that the Proposals, which were
broken down into Interior, Exterior and Combination
(Proposals No. 1,2, and 3) were in the standard form used
for this type of work.
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Where the contracting parties have reduced an agree-
ment to writing, it is presumed that the agreement ex-
presses their mutual intentions. Hardy vs. Greathouse, 406
I1l. 365, 94 N.E. 2d 134.

An examination of page one of the Proposal Sheets,
signed by Gibson Electric, shows that it specifically refers
to “Interior” electrical work, to wit:

“The UNDERSIGNED hereby subscribing to the Instructions to Contrac-
tors, Notice to Contractors, General Conditions of the Contract, Sapplenient to
General Conditions, the Drawings and Specifications of Material and
Workmanship for the Interior Electrical Work for Charles F. Read Hospital-
Clinic, Zone 2, Chicago, lllinois, and having examined the premises and con-
ditions affecting the work AGREES to furnish all labor and material, implements,
etc. as provided. . .” (Emphasis supplied).

This statement refers only to the INTERIOR electrical
work. There is no such statement in regard to the Exterior
Electrical work. Therefore, it would seem that claimant
specifically agreed to perform the INTERIOR electrical
work according to instructions and specifications. Had
claimant been awarded only the Exterior job, its contention
that it did not agree to accept only the Exterior job might
have had merit due to the industry practice of awarding
contracts as a whole, and the statement appearing on the
form that “This proposal consists of 6 pages for Electrical
Work.”

Accepting, arguendo, claimant’s contention that in-
dustry practice led it to believe Gibson Electric was.bid-
ding on a single proposal instead of three separate
proposals, let us examine whether the contract was proper-
ly rescinded. As a general rule, a right to rescind a contract
must be exercised promptly on discovery of facts which
confer the right to rescind.

In Mound City Distilling Co. vs. Consolidated Adjust-
ment Co., 1521I1l. App. 155at 159, the Court stated:
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“One who has a right to rescind must act with reasonable promptuess in
rescinding. otherwise he will have waived his right to rescind. Williston’s Wald's
Pollack on Contract.?.343-6.”

Claimant knew of the alleged mistake as soon as it
received the letter, dated June 27, 1963. However, there
was no notification to respondent of either the mistaken
understanding or of claimant’s intention to rescind on these
grounds until November 13, 1963.

As a general rule, a party who desires to rescind a con-
tract must, in order to effect a rescission, indicate his inten-
tion by an affirmative act, and give notice thereof to the
other party. (12 1.L.P. Contracts, Sec. 351.)

Claimant alleges in its complaint that in the conference
on July 15, 1963, Mr. Humphrey Gibson conferred with Mr.
Johanson in Mr. Johanson’s office, and advised him that
Gibson’s bid had been computed on the assumption that the
award for electrical work on the Hospital-Clinic would be
made under Proposal No. 3, that Gibson was for that reason
unable to accept an award based only on Proposal No. 1,
and demanded return of his certified check. Not one scin-
tilla of evidence supporting these allegations was presented
in the hearing. In fact, the testimony of respondent es-
tablishes that claimant had been unable to obtain the re-
quired performance bond because it had overextended
itself with too many additional jobs, and that this was the
reason for its inability to perform.

In the alternative, claimant alleges that Gibson made a
bona fide error in the preparation of its bid, which error
would have given rise to a substantial loss to Gibson, and
that it should have been allowed to withdraw its bid. No
proof was offered that acceptance of the Interior award
would have given rise to a substantial loss. As a matter of
fact the Exterior work was ultimately awarded at a cost to
the State of $935.00 less than Gibson’s bid. It is difficult to
see how the awarding of the exterior work to claimant
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would have prevented this alleged “substantial loss” in-
herent in its acceptance of the Interior contract.

That the time lapse of almost five months after dis-
covery of the “mistake” was not a reasonable time in which
to rescind is readily ascertainable from the circumstances of
the case. It would appear that claimant should have acted
to rescind on the grounds of mistake at least by its meeting
of July 15thwith respondent, having had ample notice since
June of respondent’s interpretation of the contract.

This Court has allowed rescission of a contract for mis-
take in the cases of Allen vs. State, 2 C.C.R. 404, and
English vs. State, 3C.C.R. 80. The standards for such rescis-
sion are set forth in the Allen case at p. 407 thusly:

“and for the further reason that we are convinced that claimants did not try to
rescind their contract for any other reason than the mistakes made by them in the
preparation of their several estimates, .we believe it would be unjust and ine-

quitable to compel them to suffer a loss as would be occasioned by the forfeiture
of their. .. . checks.”

In both of these cases it was established that claimants
made the mistake, and that their refusals to proceed with
the contracts were in fact based on the mistake. No such
showing has been made in the instant case.

Claimant has not proved by a preponderance of the
evidence that its refusal to proceed before the time for
forfeiture of its check was occasioned by a mistake. On the
contrary, respondent has presented documentary evidence
to show that claimant’s refusal was based on the fact that it
had taken on too many jobs. Impossibility of performance
or the inability of the promisor to perform does not dis-
charge a duty created by the contract, especially where the
impossibility arises from the act of the promisor himself.
(PioneerLife Ins. Co. vs. Alliance Life Ins. Co., 37411l 576,
30 N.E. 2d 66; Chicago, M. ¢ St. P. Ry. Co. vs. Hoyt, 13S.
Ct. 779, 149 U.S. 1,37 L. Ed. 625))

In the alternative, claimant requests the difference
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between its deposit and actual damages allegedly suffered
by respondent in the amount of $2,299.45, which is the
difference between claimant’s deposit and the next lowest
bid on the Interior work.

Respondent cites the case of Warner Construction Co.
vs. State of Illinois, 8 C.C.R.92, to the effect that, although
forfeiture was not generally favored in law, a forfeiture by
the State was an exception to the general rule where the
State has fully performed its part of the contract.

Claimants argue that the standards set in the more re-
cent case of Bauer vs. Sawyer, 811l. 2d 351,134 N.E. 2d 329,
are controlling. In the Bauer case, the Supreme Court
reviewed a forfeiture clause and declared it to be an invalid
penalty. It approved the rule stated by the Restatement of
the Law of Contracts, Section 339 (1)which provides as
follows:

“An agreement made in advance of breach fixing the damages therefor is
not enforceable as a contract and does not affect the damages recoverable for the
breach unless (a) the amount so fixed is a reasonable forecast of just compensa-
tion for the harm that is caused by the breach, and (b) the harm that is caused by
the breach is one that is incapable or very difficult of accurate estimation.”

Claimants further argue that respondent has recog-
nized that the deposit made by claimant would only be
used to satisfy the expenses incurred. In a letter dated
August 8, 1963, Mr. Johanson stated in part to claimant:

“This leaves us no alternative but to declare your proposal guarantee
forfeited in the amount required to cover our expense to accept the next lowest
bidder.”

In the instant case, the deposit was not a reasonable
forecast of just compensation as is required by Bauer, and
the actual damages were readily ascertainable. Therefore,
claimant is entitled to recover the difference between the
actual damages suffered by respondent ($21,891.00) and
the amount of the deposit retained ($24,190.45).

Claimant is hereby awarded the sum of $2,299.45.
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(No. 5247--Claimant awarded $22,580.95.)

Mever MacHing, Inc., A Corporation, Claimant, us. STaTe oF
ILLiNots, espondent.

Opinion filed luly 9, 1970.

SMITH, PENNIMAN AND McGreevy, Attorney for Claim-
ant.

WiLLiam J. CrLark, Attorney General; Morton L.
Zasuavsky and ETTa CoLE, Assistant Attorneys General, for
Respondent.

CoNTRACTS—contracts in plans. \Where claimant did not prove by
preponderance of the evidence that certain expenses pertained to the job per-
formed, claim would be denied.

ConNTrACTS—payment for extra work. Where extra work by claimant con-
tractor was occasioned solely by the respondent’s failure to properly plan the
work. Claimant was entitled to payment on the basis of the price of labor,
material and equipment, rather than on the unit price stated in the contract.

PerLIN, C.J.

Claimant’s action arises out of a contract entered into
between claimant and respondent on August 21, 1963,
which provided that claimant furnish and erect certain traf-
fic signs and concrete foundations therefore on Route 55 in
Sangamon County, Illinois. The undisputed evidence
shows that claimant completed the work required by the
contract in February or March, 1964.

In Count | of its amended complaint claimant seeks
recovery for sixty-four items of work performed by it in
completing the original contract, and requests an additional
$14,862.66. The parties have stipulated that the amount
owed to claimant should take into account a penalty of
$1,000.00 for claimant’s failure to meet the completion date
of the contract. It was, therefore, agreed by both parties
that respondent owes claimant $13,812.66 under Count |.

The questions remaining arise under Counts II, III and
IV of claimant’s complaint.
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As part of the original contract a sign had been erected
on concrete foundations. After claimant had moved all of
its men, materials, and equipment out of the area, and its
work was complete except for minor maintenance work,
respondent decided that the location of the sign was un-
satisfactory, and that it should be moved to a new location.
On April 2, 1964, respondent authorized claimant to
proceed with changing the plans. Its written authorization
specifies quantities of additional work and unit prices
therefore. The additional work is described as follows:
“Force account work for removing overhead truss, re-
erecting on new foundation, and removing portions of old
foundation.”

Count II is claimant’s claim for such portion of ad-
ditional work detailed as items 75 through 176. Respondent
admits that it owes $4,037.64 under Count II, but disputes
items 168 through 175 in the amount of $1,737.75,which are
listed as follows:

“168. Costs incurred by Contractor due to the Force Account and
Revisions: work within the Contract during the period of April 1 thru June 25,
1964:

169 Administrative Executive Salary

96 hours at $6.50 $624.00
170 Secretary

33 hours at $4.85 an hour 160.05
171 Telephone Bills, misc. 206.20
172 Field Foreman’s living expenses

47 days at $10.00 a day 470.00
173 Truck on job site (Inactive)

15 days at $8.50 a day 127.50
174 Field Office Rent

2 months $75.00 per month 150.00

Total  $1,737.75"

Avrticle 9.4 of the agreement provides for payment for
extra work:
ARTICLE 9.4 PAYMENT FOR EXTRA WORK. . .
1. Extra work will be paid for as follows:

(a) Labor. The Contractor will be paid the actual arnoiint of wages for ult
labor and foreman in direct charge of the specific work for each hour that said
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labor and foreman are actually engaged in snch work, to which costs shall be
added 15per cent of the sum thereof. A foreman shall not be used when thrrc are
less than 2 laborers employed, except with the written consent of the Engineer.

(b) Bond, Insurance, Tax, Welfare Fund and Other Payments. The Con-
tractor will receive the actual cost of contractor‘s bond, public liability and
property damage insurance, workmen‘s compensation insurance, social security
tax, welfare fund and other payments, if any, in accordance with agreements
applicable to the contract, required for force account work, to which no percen-
tage shall be added. The Contractor shall furnish satisfactory evidence of the rate
or rates paid for such bond, insurance. tax, welfare fund and other payments.

(c) Materials. The Contractor will receive the actual cost for all materials
which are an integral part of the finishedwork, including freight charges as shown
by the original receipted bills, to which shall be added 15 per cent of the sum
thereof.

The Contractor will be reimbursed for any materials used in the construc-
tion of the work, such as sheeting, falsework, form lumber, curing materials, etc.,
which are not an integral part of the finished work. The amount of reimbursement
shall be agreed upon in writing before such work isbegun and no per cent shall be
added. The salvage value of such materialsshall be taken into consideration in the
reimbursement agreed upon.

Respondent contends that Article 9.4 specifies that the
Contractor will be paid the actual amount of wages for all
labor and foremen “in direct charge of the specific work”,
and that neither the administrative executive nor the
secretary (items 169 and 170) were directly involved in the
specificwork of re-erecting Truss No. 2 (thesupport for the
sign). Respondent contests the amount in item 172, because
the contract expressed hourly compensation for foremen,
but was silent as to other compensation, and, therefore;
respondent argues it must be implied that this is excluded.
Respondent states that there is no category in Article 9.4,

which would provide for telephone calls in item 171.

Item 173 concerns a claim for the rental of a truck on
the job site, which was described by claimantas “inactive”.
Respondent claims that the rent for the field office (item
174) was already paid for by the State under the original
contract. (Rec. II pp. 14 and 15)

Claimant contends that the expenses enumerated in
items 168 through 175 are actual damages incurred because
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of the change in plan and the errors of the State, and the
claimant should be reimbursed. Claimant argues that the
amount of $1,737.75, which was incurred for these items
would have been absorbed in the bidding of the original
contract.

Claimant cites Divane Brothers Electric Co., A Cor-
poration, vs. State of Illinois, 22 C.C.R. 546, which allowed
actual expenses for delay occasioned by change in plans
made by the State. In that case recovery was allowed for
expenses not originally anticipated, including overhead,
labor increases and insurance, material increases, lost time,
and supervision. However, in the instant case, claimant did
not prove by a preponderance of the evidence that items
169 (the administrative executive), 170 (the secretary), or
171 (thetelephone and xerox paper charge) pertained to the
particular job. There was no proof that the truck was need-
ed at the site because it was never used (item 173).
However, claimant is entitled to be compensated for the
living expenses of the field foreman and rent for the field
office, (items 172 and 174) for a total of $620.00 of the dis-
puted items under Count 11

Under Count III, claimant is requesting an additional
award of $4,110.65for the additional concrete foundations.
Respondent argues that, since concrete foundations appear
in the original contract at a unit price basis of $60.00 per
cubic yard of concrete, payment for the additional concrete
foundations should also be made at the unit price. Claimant
takes the position that it should be allowed the difference
between the unit price and the price computed on a labor,
materials and equipment basis under Article 9.4 as “Pay-
ment for Extra Work.”

The evidence leads to the inescapable conclusion that,
since the request to move the signswas not made until all of
claimant’s men and equipment had been moved out of the
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area, and the original contract had been completed, there
was a substantial and material variation from the original
contract requiring payment to the contractor on a force ac-
count basis rather than a unit price basis.

The extra work was occasioned solely by the State's
failure to properly plan the location of the sign in the first
instance. The Court has frequently awarded additional
payments where changes in plans by the State have resulted
in extra expenses to the contractor. Matthew M. Walsh and
JohnJ. Walsh,a Co-Partnership, d/b/aWalsh Construction
Company, vs. State of Illinois, 24 C.C.R. 441; Hyre Electric
Company, An Illinois Corporation, vs. State of Illinois, 22
C.C.R. 554; Chism, Inc., A Delaware Corporation, vs. State
of Illinois, No. 5313; Mass Construction Company, A
Delaware Corporation, vs. State of Illinois, No. 5254.

The Court has never awarded interest, which is also
requested by claimant, and there seems to be no basis in the
Mechanic's Lien Act for levying interest on the State of Tl-
linois. Therefore, claimant's request for $5,677.17 in interest
must be rejected.

Claimant is hereby awarded the following:

CountI ...iiiiiiininnns,s $13,812.66(stipulated)

CountIl........ovvvuunnn, 4,037.64 (stipulated)
620.00

CountllE ................. 4,110.65

Total vevviiviiiiiiinnnnses $22,580.95

(No. 5659—Claimant awarded $322.00.)
VIRGIL SKINNER, Claimant, vs. STATE oF ILLinois, Respondent.
Opinion filed July 9, 1970.

KLemaN, CORNFIELD AND FELDMAN, Attorney for
Claimant.
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WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Damaces—stipulation. Where claimant and respondent stipulate to facts
and damages, an award will be entered accordingly.

DOVE, J.

Claimant, Virgil Skinner, has filed his complaint
against respondent for the sum of $322.00 for damages in-
curred as a result of a fire, while he was in the employ of the
Illinois Youth Commission of the State of Illinois.

A stipulation was thereafter entered into by claimant
and respondent as follows:
“That the facts as set forthin claimant’s complaint are substantially correct.”

“That there is lawfully due claimant the sum of THREE HUNDRED
TWENTY-TWO DOLLARS AND NO CENTS ($322.00).”

“That upon the foregoing agreed stipulation filed herein the Court shall
decide thereon, and render judgment herein according to the rights of the parties
in the same manner as if the facts aforesaid were proved upon the trial of said
issue.”

The claimant, Virgil Skinner, is hereby awarded the
sum of $322.00.

(No. 5704 —Claimant awarded $400.00.)

THe CHicaco LicHTHOUSE For THE BLinp, Claimant, us. STATE oF
ILLINOIS, DEPARTMENT OF VOCATIONAL REHABILITATION,
Respondent.

Opinion filed July 9, 1970.
THe CHicaco LicHTHOUSE FOR THE BLinD, Claimant, pro
se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Comas— lapsedappropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLDERMAN, ]
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(No. 5707 —Claimant awarded $90.50.)
SouTHERN lLLINois UniversiTy, Claimant, vs. STATE oF lLLiNnols,
Respondent.
Opinion filed July 9, 1970.

SouTHERN lLLINOIS UNIVERSITY, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.

ContraCTS—services rendered. Where it appears that claimant, Southern
Illinois University, rendered services to the Division of Vocational Rehabilitation,

an award for said services with fee rendered.
HoLDERMAN, J.

On November 19, 1969, claimant, Southern lllinois
University, filed a complaint in this Court seeking an awarcl
in the amount of $90.50 for services rendered to the Divi-
sion of Vocational Rehabilitation.

The record consists of the following:

1. Complaint
2. Stipulation
3. Joint motion of claimant and respondent for leave to waive

the filing of briefs
4. Order of the Chief Justice granting the joint motion of
claimant and respondent for leave to waive the filing

of briefs

The facts appear to be that claimant, Southern Illinois
University, rendered services to the Division of Vocational
Rehabilitation to one Janet C. Conley of Alton, Illinois.
Claimant contends that the amount due is for tuition and
fees for the Spring Quarter of 1969.

The Court, therefore, finds that services were rendered
at the request of the Division of VVocational Rehabilitation,
and that respondent has agreed to pay the said amount of
$90.50.

An award is, therefore, made herewith to claimant,
Southern lllinois University, in the amount of $90.50.
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(No. 5708 —Claimant awarded $105.74.)

JoHNnsoN OFfice SuppLy, Inc., Claimant, vs. STaTe oF lLLinOIs,
Respondent.

Opinion filed July 9, 1970.
Frep Carman, Attorney for Claimant.
WicLLiam J. Scorn, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 5711 —Claimant awarded $5,296.85.)

St. JosepH HospitaL, Claimant, vs. State ofF ILLinois,
DePARTMENT oF MeNTAL HEALTH, Respondent.

Opinion filed July 9, 1970.
St. JosepH HospiTaL, Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, CJ.

(No. 5713—Claimant awarded $46.20.)

THE FieLp AnD SHorB CompANY, Claimant, vs. STATE OF ILLINOIS,
DePARTMENT oF PusLic Works anp BuiLbings, Respondent.

Opinion filed July 9, 1970.
THE FieLo AND SaorB CompANY, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; Lee D. MarTIN,
Assistant Attorney General, for Respondent.
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Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dovg, J.

(No. 5719 —Claimant awarded $1,571.10.)

Mercy HospiTAL, Claimant, us. STATE oF lLLinois, DEPARTMENT
oF MenTaL HeaLTH, Respondent.
Opinion filed July 9, 1970.

Mercy HospiTaL, Claimant, pro se.

WiLLiam J. Scorn, Attorney General; LEE D. MARTIN,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, CJ.

(No. 5720—Claimant awarded $248.70.)

Rict Truck SaLes anp Servicg, Inc., Claimant, us. STaTe oF
ILLiNois, Respondent.

Opinion filed July 9, 1970.
RicH Truck SALEs AND SERVICE, INc., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Damaces—stipulation. Where claimant and respondent stipulate to facts
and damages, an award will be entered accordingly.

HoLDERMAN, |
On December 4, 1969, Rich Truck Sales and Service,
Inc., filed a complaint n this Court seeking an award of

$248.70 for work done on a truck of the Division of
Highways.
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The record consists of the following:

1. Complaint
2. Stipulation
3. Joint motion of claimant and respondent for leave to waive
the filing of briefs
4. Order of the Chief Justice granting the joint motion of
claimant and respondent for leave to waive the filing
of briefs
The facts of the case appear to be that claimant did
certain work on truck T 6617, and the charges for such

work, according to the invoice submitted, was $248.70.

The stipulation provides that said amount of $248.70is
correct, and it is the amount due claimant.

The Court, therefore, finds that the work for which
claimant has billed the State has been performed at the re-
quest of the State, particularly the Department of Public
Works and Buildings, and that it should be paid.

An award is, therefore, made herewith to claimant,
Rich Truck Sales and Service, Inc., in the amount of
$248.70.

(No. 5721 —Claimant awarded $710.15.)

Barnes HospitaL, Claimant, vs. STaTe oF ILLINOIS, DEPARTMENT
oF VOCATIONAL ReHABILITATION, Respondent.

Opinion filed July 9,1970.
BarNEs HospiTaL, Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; Lee D. MARTIN,
Assistant Attorney General, for Respondent.

Contracts—Iapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dovg, J.
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(No. 5722-Claimant awarded $100.00.)

JaMES E. Cower, M.D., Claimant, vs: STATE oF ILLINOIS, DivisioN
oF VocATIONAL REHABILITATION, Respondent.

Opinion filed july 9, 1970.
JAMES E. Couer, Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; LEE D. MARTIN,
Assistant Attorney General, for Respondent.

ConTtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLDERMAN, J.

(No. 5724 —Claimant awarded $405.00.)

MiLprep HaysBerT, Claimant, os. STATE ofF lLLinois, DEPARTMENT
oF Lasor, Respondent.

Opinion filed luly 9, 1970
KLEIMAN, CorNFIELD AND FELDMAN, Attorney for
Claimant.

WiLLIAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 5726 —Claimant awarded $292.01.)

RoeerT LINDNER, Claimant. 0s. STaTEoF ILLINOIS, DEPARTMENT OF
MentaL HeaLTH, Respondent.

Opinion filed July 9, 1970.
KrLeman, CorNFIELD AND FELDMAN, Attorney for
Claimant.

WiLLiAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.
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Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dovg, J.

(No. 5727 —Claimant awarded $91.00.)

MariNe Drive MebicaL Group, L1p., Claimant, vs. STATE oF
ILLiNois, DEPARTMENT oF MENTAL HEALTH, Respondent.

Opinion filed July 9, 1970.
MARrRINE Drive MepicaL Group, LTp., Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLDERMAN, J.

(No. 5731—Claimantawarded $840.00.)

THe CHicaco ScHooL For Retarbep CHiLbren, Claimant, vs.
STtAaTE oF lLuinois, Division oF VocaTioNnAL REHABILITATION,
Respondent.

Opinion filed July 9, 1970.
THe CHicaco ScHooL ForR RETARDED CHILDREN, Claim-
ant, pro se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed uppropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.
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(No. 5733—Claimant awarded $600.00.)

THomas V. Cassipy, Claimant, vs. STATE oF ILLiNOIS,
DepARTMENT OF MENTAL HEALTH, Respondent.

Opinion filed luly 9, 1970.
THomAs V. Cassipy, Claimant, pro se.

“WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLDERMAN, J.

(No. 5736 —Claimant awarded $87.50.)

SHARON HaroLDp, Claimant, vs. STATE oF lILLinois, Division oF
VocATIoNAL REHABILITATION, Respondent.

Opinion filed luly 9, 1970.
SHARON HaroLD, Claimant, pro se.
WiLLIAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.

(No. 5739—Claimant awarded $324.00.)

Rocers Park Manor, Inc., Claimant, vs. State orF lLLinOIS,
Respondent.

Opinion filed July 9, 1970.
Rocers Park ManoR, Inc., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; Saur R. WEXLER,
Assistant Attorney General, for Respondent.
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DAMAGES—stipulation. Where claimant and respondent stipulate to facts
and damages, an award will be entered accordingly.

HoLDbERMAN, J.

On December 31,1969, Roger Park Manor, Inc., filed a
claim in the amount of $324.00for room and board for one
Steve Beran, who was a Boarding-Out resident of the Dixon
State School at Dixon, Illinois. The amount of the services,
namely room and board, was for the month of June, 19609.

The record consists of the following:

1. Complaint
2. Departmental Report

3. Stipulation
4_Joint motion of claimant and respondent for leave to waive

the filing of briefs.

5. Order of the Chief Justice granting the joint motion of
claimant and respondent for leave to waive the filing
of briefs.

The facts of the case are as follows:

The Dixon State School at Dixon, Illinois, boarded out
one Steve Beran to the Rogers Park Manor, Inc., at 1512
West Fargo, Chicago, Illinois, and incurred an obligation in
the amount of $324.00, which is the amount being claimed
by claimant for the month of June, 19609.

The Court, therefore, finds that the obligation is one
that was incurred by respondent, and should be paid.

An award is, therefore, made herewith to claimant,
Rogers Park Manor, Inc., in the amount of $324.00.

(No. 5753—Claimant awarded $279.25.)

St. JosepH HospiTaL, Claimant, vs. STATE oF ILLiNOIS,
DepPARTMENT oF CHILDREN AND FAMILY SERVICES, Respondent.

Opinion fled July 9, 1970.
St. JoserH HospiTaL, Claimant, pro se.
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WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.

(No. 5755—Claimant awarded $102.25.)

SibNEY ). Marx, Claimant, vs. STateorF ILLINoIs, DEPARTMENT OF
PusLic Aip, Respondent.

Opinion filed July 9, 1970.
SutH AND PETERS, Attorneys for Claimant.

Wicuiam J. ScotT, Attorney General; Bruce J. Finng,
Assistant Attorney General, for Respondent.

Conrracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HOLDERMAN, |

(No. 5768 —Claimant awarded $162.18.)

Danier E. McCarry, Claimant, vs. StaTte oF ILLinois, ILLiNoIs
Racing Boarp, Respondent.

Opinion filed July 9, 1970.
DanNieL E. McCarry, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.
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(No. 5770—Claimant awarded $80.00.)

RonaLp Wainer, d/b/a 3441 Wesmackson BuiLbing, Claimant,
vs. STATE oF ILLiNois, DEPARTMENT oF PusLic Aib, Respondent.

Opinion filed July 9, 1970.
RonaLp WAINER, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.

(No. 5771 —Claimant awarded $1,074.59.)

Ann C. LiMERICK, EXEcUTOR oF THE EstaTte oF Georce F.
Limerick, Claimant,vs. STaTe oF ILLiNoIs, ILLINOIS PATTERN JURY
INsTRUCTION CommiTTEE, Respondent.

Opinion filed July 9, 1970.

HatcH, Corazza, BAKER AND JENSEN, Attorney for
Claimant.

WiLLiam J. ScotT, Attorney General; LEe D. MaRTIN,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dovg, J.

(No. 5774—Claimant awarded $450.00.)

Biacio FRrisina, Claimant, vs. State oF IrLLinois, DRIVERS
ExAMINATION STATION, Respondent.

Opinion filed July9, 1970.
RoserT D. McWarp, Attorney for Claimant.
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WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEeBBER, Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLDERMAN, J.

(No. 5775—Claimant awarded $125.00.)

Harorp GORDON, M.D., Claimant, vs. State oF ILLiNnoIs,
DePARTMENT OF MeNTAL HeEaLTH, Respondent.

Opinion filed July 9, 1970.
HaroLp Gorbon, M.D., Claimant, pro se.
WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLbermAN, J .

(No. 5776 —Claimant awarded $112.60.)

FLorence Bereman, Claimant, vs. State orF lLLinois,
DerArRTMENT OF PusLic Aib, Respondent.

Opinion filed July 9, 1970.
FLorence BEreMAN, Claimant, pro se.

WiLLiam J. Scorn, Attorney General; SauL R. WexLER,
Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation, When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLbermAN, J.
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(No. 5782-Claimant awarded $836.75.)

NORTHEAST CoMMUNITY HospitaL, Claimant, vs. STATE ofF
ILLinois, DepARTMENT OF MENTAL HEALTH, Respondent.

Opinion filed July 9; 1970:
NorTHEAST CoMMUNITY HospiTAL, Claimant, pro se.
WiLLiam ] . ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the:
amount due claimant.

Dove, J.

(No. 5784 —Claimant awarded $170.00.)
Sueparp’s CiTATIONS, INcC., Claimant, vs. STATE oF ILLINOIS,
Respondent.
Opinion filed July 9, 1970.

Roy Geiee HiLL, Attorney for Claimant.

WiLLiam J. ScoTT, Attorney General; LEE D. MARTIN,
Assistant Attorney General, for Respondent.
ApproPRIATIONS—exhausted appropriation. Where goods are received but

claimant is not paid because the appropriation was exhausted, an award will be
entered.

HoLperMaAN, ].

On March 4, 1970, Shepard’s Citations, Inc., filed a
complaint against the State of Illinois in the amount of
$170.00.

The record consists of the following:

1. Complaint

2. Stipulation

3. Joint motion of claimant and respondent for leave to waive the fil-
ing of briefs

4. Order of the Chief Justice granting the joint motion of clainiant and
respondent for leave to waive the filing of briefs
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The facts are that claimant provided the Supreme
Court Library at Springfield, Illinois, with certain legal
periodicals and books in the amount of $170.00. It also
appears that the General Assembly made an appropriation
of $1,000.00 to the Judicial System to pay certain
obligations incurred by the Supreme Court Library for
prior expenses. Some of these bills were paid, but the ap-
propriation was exhausted before the instant bill was paid.

The Court, therefore, finds that the items for which the
bill was submitted were ordered and received by the
Supreme Court Library, and would have been paid except
that the appropriation was exhausted.

An award is, therefore, made herewith to claimant,
Shepard’s Citations, Inc., in the amount of $170.00.

(No. 5787 —Claimant awarded $515.55.)

THE MemoriaL HospiTaL, Claimant, vs. STATE oF ILLINOIS,
DEPARTMENT oF CHILDREN AND FAMILY SERvICES, Respondent.

Opinion filed July 9, 1970.
THE MEMORIAL HosPITAL, Claimant, pro se.

WiLLiam J, ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed uppropriotion. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLbeErRMAN, J.

(No. 5790—Claimant awarded $264.45.)

THeoDORE R. Beck, Claimant, vs. STATE OF ILLINOIS, DEPARTMENT
OoF MenTAL HEALTH, Respondent.

Opinion filed July 9, 1970.
THeobporE R. Beck, Claimant, pro se.
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WicLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dovg, J.

(No. 5791 —Claimant awarded $115.00.)

PoLk Bros., INc., AN ILLiNnoIs CorporaTiON, Claimant, vs. STATE
oF lLLinois, DEPARTMENT oF PusLic Aip, Respondent.
Opinion filed July 9, 1970.

CrANE AND KRAVETS, Attorneys for Claimant.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
ContracTs—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dovg, J.

(No. 5277 —Claimants awarded $4,900.00.)

Paciric Insurance Company oF NEw York, As SuBrocee oF CPC,
Inc., anD CPC, Inc., Claimants, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed February 18, 1971.

Erton, McCarTHY, BoHLING AND DRUTH, Attorneys for
Claimants.

WiLLiam J. ScotT, Attorney General; BrabLey M.
Guass, Special Assistant Attorney General, for Respondent.

HIGHWAYS—duty of state. The State of Illinois is not an insurer of every
accident that occurs on its public highways, but does have the duty to exercise
reasonable care in the maintenance and care of its highways in order that defec-
tive and dangerous conditions likely to injure persons lawfully on the highways
shall not exist.

SAME —same. The rule applied on liability of municipalitiesby our courts is
applicable to state highways.
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HIGHWAYS — negligence. Evidence indicated that respondent was negligent
in the maintenance of an overpass where evidence showed a warning sign in-
dicating a clearance of 13 7' when, in fact, the clearance was lower, and this
negligence was the proximate cause of personal injuries and property damage
sustained by claimants.

HoLbERMAN, J .

On February 18, 1966, Pacific Insurance Company of
New York, as subrogee of CPC, Inc., and CPC, Inc., filed
their verified complaint in this Court seeking a recovery in
the amount of $5,799.53.

The record consists of the following:

. Complaint
. Transcript of evidence taken on October 19, 1966
. Commissioner's Report
. Stipulation
. Joint motion of claimants and respondent for leave to waive the filing
of briefs
. Order of the Chief Justice denying the joint motion of claimants and
respondent for leave to waive the filing of briefs
7. Motion of claimants for an extension of sixty days in which to file brief
8. Order of the Chief Justice granting the motion of claimants for an
extension of sixty days in which to file brief
9. Brief of claimants
10. Motion of respondent for an extension of time to and including Feb-
ruary 1, 1970, in which to file brief
11. Brief and argument of respondent
12. Reply brief of claimants
13. Order of the Chief Justice granting the motion of respondent for an
extension of time to and including February 1, 1970, in which to file
brief

G WN R

(o2}

The facts of the case appear to be that on March 2,
1964, Chicago Pool Car Company was the owner of a Dia-
mond T Tractor and Strick Refrigeration Trailer combina-
tion, which was being driven by its agent or employee,
Richard Farmer. He was proceeding in a westerly direction
on and along North Avenue at or near the Lake Street over-
pass or viaduct at a speed of approximately 40 miles per
hour. He was passing under said overpass when, at a point
about 3 feet from its front, the trailer struck an electrical
conduit attached to the underside of said overpass, and was
thereby severely damaged.
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Richard Farmer, claimant’s driver, testified that the
markings on his trailer read 13’6”.He further stated that the
trailer was loaded with approximately 70,000 pounds of
material, which would lower the trailer by some two or
three inches. He also stated that there was a sign on the
viaduct stating that the clearance was 13'7", and that he was
approaching said viaduct at a speed of approximately 40
miles_per hour.

Another witness, Fred Willis, a police officer of the
City of Northlake, testifying in an evidence deposition,
stated that he investigated the accident in question. He
described how the top of the trailer was ripped off, and
stated that there appeared to be damage done to the con-
duit and the underside of the overpass. He also testified that
therewere two-signs:in this vicinity,-one-approximately fif-
ty -to -one hundred -feet -east-of -the -overpass, -which read
“Clearance 13’7, and another on the overpass, which-also
read “Clearance 13’7””.He did not-know whether this sign
was on the overpass on the date of the-accident. He further
testified that sometime after the accident he observed men
working to raise the overpass by means of piling and jacks.

It was stipulated by the parties hereto that the damage
to claimant’s trailer amounted to $5,799.53, and that of this
amount the sum of $4,900.00 was paid by The Pacific In-
surance Company of New York, who is also a claimant
herein as subrogee of CPC, Inc.

It was further stipulated that CPC, Inc., has disposed
-of its license-and business-to .another company, and is not
presently available to prosecute its claim; and, .that,
therefore, the total amount in controversy is the sum of $4,-
900.00, which is the amount of the loss paid by claimant,
Pacific Insurance Company of New York.

This -is the -second claim involving similar cir-
cumstances at this overpass. The other claims are Lester R.
Borum and Emmco Insurance Company vs. State of Il-
linois, Court of-Claims-Case No0.-5225, and :Gredt American
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Znsurance Company, A Corporation, et al., vs. State of II-
linois, Court of Claims Case No. 5429.

It is rather interesting to note that there was no
testimony by either respondent or claimant as to any
measurements taken at or about the time of the accident
showing the actual or true height of the overpass.

It is also interesting to note that Officer Willis testified
that he had traveled this route two nights before his
testimony was taken, and that the sign had been removed.
He could see that the hangers which held the conduit had
been damaged and one of them was broken off. Officer
Willis further testified that he was present when workmen
were using railroad ties and scaffolding to jack this over-
pass up with big hydraulics.

He further stated that he did not make any
measurements when he arrived at the scene of the accident,
but went strictly by the measurements stated on the trailer
and the sign.

In order for the claimant to recover, he must prove
three distinct elements, namely:

1. That he was in the exercise of due care and caution
for his own safety.

2. That the State of Illinois was negligent, as charged
in the complaint, and that the negligence of the State of
Illinois was the proximate cause of the damage done to the
truck.

3. That damages were sustained.

This Court has repeatedly held that the State does not
insure against all accidents which may occur upon its
sidewalks and streets.

In the case of Neil Beenes vs. State of Illinois, 21
C.C.K. 83, the Court stated:

“The rule adopted on labilitv ot  mumcipalities by o
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courts is applicable to this situation. In the case of Storen vs. City of Chicago, 373
I1. 530, the court, on page 534, held:

A municipal corporation is not bound to keep its streets and sidewalks ab-
solutely safe for persons passing over any part of them, its duty being to exercise
ordinary care. (Brennan vs. City of Streator, 256 Ill. 468; Boender vs. City of
Harvey, 251 id. 228; Kohlof vs. City of Chicago, 192 id. 249.) Municipal cor-
porations, not being insurers against accidents, are not liable for every accident
occurring within their limits from defects in the streets, but the defects must be
such as could have been foreseen and avoided by ordinary care and prudence on
the part of the municipalities.

In the case of Boender vs. City of Harvey, 251 I11. 228, the court, on page 231,
held:

The obstructions or defects in the streets or sidewalks of a city, to make the
corporation liable, must be of such a nature that they are in themselves dangerous,
or such that a person exercising ordinary prudence cannot avoid danger Or injnry
in passing them,——in general, such defects as cannot be readily detected.

As stated in Thien vs. City of Belleville, 331 Ill. App. 337, on page 345:

Municipal corporations are not insurers against accidents, and the only duty
cast upon the city is that it shall maintain the respective portions of the street in a
reasonably safe condition for the purposes to which such portions of the street are
devoted. It is only bound to use reasonable care to keep its streets reasonably safe
for ordinary travel thereon by persons using due care and caution for their safety.
(Molway vs. City of Chicago, 239 Ill. 486;Kohiof vs. City of Chicago, 192111 249;
City of Salem vs. Webster, 192 Ill. 369.”

The first question of this case is whether or not the
driver of claimant’svehicle was guilty of any contributory
negligence. The only possible negligence, which he may
have been guilty of, was the speed at which he was travel-
ing, but there is nothing in the records to indicate that this
speed was the cause of the accident, and it does appear that
he was misled by the two signsin regard to the height of the

viaduct.

It appears reasonable to assume that the State should
have had knowledge of the condition, which existed at the
viaduct, and that results such as this accident would natural-
ly follow, as it was an error in the differential between the
actual height of the viaduct and the figures stated on the
signs.
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The State did not offer any evidence of any kind or
character to offset the evidence of claimant, particularly
the evidence tothe effect that on the same day of the acci-
dent the driver of the trailer in question had used the other
lanes of this viaduct with the same type of trailer without
any accident.

The facts as heretofore stated in this case are very
-similar to the Borum and the Great.American Insurance
Company cases in which awards were made, and we feel
that those decisions are of considerable importance, and
should be followed in this particular case.

An award is, therefore, made to claimant, Pacific In-
surance Company of New York, as subrogee of CPC, Inc.,
in the amount of $4,900.00, said award representing the
amount paid by the said insurance company under its in-
surance policy for damages to its insured's trailer.

(No. 5317—Claimant awarded $35;060.67 )

KaneLLa Canakss, Individually and as Executrix of the Last Will
and Testament of JoHN Canakis, Deceased, Claimant, vs. STaTe
or IuuiNvets, Respondent.

Opinion filed February 18, 1971
BerrY AND O'conor, Attorneys for Claimant.

Wictiam J. Scorr, Attorney General, BraDLEY M.
GLass, Assistant Attorney General, for Respondent.
STATE PARKS, FA!R GROUNDS, MEMORIALS AND lNSTlTUTlONS-—[(’()Sl’S W h(‘l‘(‘

instrument specifically provide5 that cancellation may only be upon mutual agree-
ment of the parties, the instrument 15 a lease not a license

Leases—specificity of description of property Where a lease refers to
specific concession stands by number, they sufficiently referred to parcels ot real
estate which were known to the parties

Leases—restrictions on use Where lease puts restriction on use to which
property could be used, did not render the leasor mere license

Lease—personal services Instrument required concessionare to sell
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sandwiches, etc ,and provided tor delegation of duties, the instrument was a lease
and not a contract for personal services.

Dove, J.

This is a cause of action brought by Kanella Canakis,
Individually and as Executrix of the Last Will and Testa-
ment of John Canakis. Claimant alleges that her late hus-
band, John Canakis, and the State of Illinois entered into a
concession lease, -whereby-the State-leased-certain-eonces-
sion buildings located at the Starved Rock State Park, as
well as the right to conduct a concession business there, to
John Canakis, for a term beginning December 1,1960, and
ending November 30, 1970. Claimant alleges that John
Canakis was continuously in possession of said premises
from December 1,1960, until his death onJune 4,1965. It is
further-alleged by-claimant-thatshe was:in possessionof the
premises-as-owner thereof-and:-as successor-to john Canakis
until May 15, 1966, when the State wrongfully terminated
the said =leasethereby damaging ciaimant inthe amount of
$156,626.64.

The respondent, State of Illinois, filed no answer or
any other pleading in this matter, but takes the position
stated in an opinion of the Attorney General dated May 24,
1966, that John Canakis occupied the premises in question
as a licensee of the State, and not as a lessee, and by reason
thereof, his rightto possession was subject to termination at
the will of the State of Illinoisat any time. The State further
asserts in its brief that-the contract was a personal service
contract which terminated with the death of the decedent.

A hearing was held on June 1, 1967. The State
stipulated to Paragraphs 1,2 and 3 of the Complaint filed
by claimant, thereby admitting that claimant’s Exhibit No.
1 was an authentic copy of the lease in question; that John
Canakis was in possession of the premises in question until
his death on June 4, 1965; that claimant was in possession of
the -premises thereafter until May 15, 1965; that claimant’s
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Exhibit B is an authentic copy of the Last Will and Testa-
ment of John Canakis; that claimant is the widow of John
Canakis and the Executrix of his Estate; and that claimant’s
Exhibit C is an authentic copy of Letters Testamentary so
appointing claimant.

Claimant testified that she worked at the concession
stands in question from 1960 until October, 1965; that John
Canakis, her husband, managed the concession business un-
til his death on June 4, 1965; and that, thereafter, for the
remainder of the 1965 season, claimant operated the con-
cession with her son, Nick Panacos, and her daughter, Cola
Penn. The operation of the concession subsequent to the
death of John Canakis was carried on without any com-
plaint by the State until May of 1966, at which time the
respondent ordered the premises vacated.

Nick Panacos testified that from 1962until 1965he and
John Canakis were partners in the operation of the conces-
sion, but that he was not a party to the lease; that subse-
quent to the notice to vacate, he inventoried the fixtures
and merchandise of the concession operation, and sold such
of it as he could. Panacos further testified to a loss of
$5000.00 on the sale of merchandise, and of $1000.00 on the
sale of the fixtures.

Paul F. Kiersch testified that he was the accountant for
the concession operation for the years 1962,1963,1964 and
1965. He identified the financial and profit and loss
statements for those years, copies of which had been sub-
mitted to the State at the end of each year. Kiersch further
testified that accounts had always been kept in partnership
form, the partners being John Canakis and Nick Panacos.
The concession partnership also maintained a joint bank
account which Kiersch reconciled at the end of each year.
The exhibits introduced into evidence showed the profits
for the concession operation as follows:
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Year Profit

1962 $26,843.23
1963 26,485.27
1964 27,347.98
1965 29,060.67

The decision in this case depends upon the construc-
tion of the “Concession Lease” which is set forth in
claimant’s Exhibit No. 1.The question is whether the con-
cessionaire’s rights created by the instrument in question
terminated at his death or could be terminated at will by
the State.

The first issue raised is whether the instrument is in fact
a license or a lease. If a mere license, the rights of the con-
cessionaire terminated at the death of John Canakis, and in
any event, were terminable at the will of the State. If a
lease, the concessionaire’s rights passed to his heirs at his
death.

A leading case in Illinois on this point is Holliday vs.
Chicago Arc Light & Power Co., 55 Ill. App. 463 (1886),
wherein the Court said:

“Whether a tenancy is created or not depends upon the intention of the
parties, although this intention must in most cases be inferred from the cir-
cumstances which attend the case. ‘In general, the question of possession will
determine the matter.””

“An instrument that merely gives to another the right .touse premises for a
specificpurpose, the owner of the premises retaining the possession and control of
the premises confers no interest in the land and is not a lease, but a mere license.”

“A license is an authority to do some act on the land of another, without
passing an estate in the land, and ‘being a mere personal privilege, it can only be
enjoyed by the licensee himself, and is not therefore assignable so that an under-
tenant can claim privileges conceded to a lessee.””

“Exclusive possession is essential to the character of a lease.”
In another Illinois case, Gustin vs. Barney, 250 I1l. App.
209 (1928), the Court stated:

“We held in the Senachwinr Club Case (246 Ill. App. 629) that the instru-
ment could not be construed to be a mere license simply because the premises
were to be used only for certain purposes. We also held that the
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instrument, being for a definite term and based on a valuable consideration,
carried with it an interest in the land and could not be revoked at will.”

No case has been cited, nor is the Court aware of any
case construing a document exactly like the one in question.
However, based upon available tests and authorities, it is
the opinion of this Court that claimant’s Exhibit No. 1, the

—contractural “instrument- in-question,-was-no-mere-license
granted to claimant’sdecedent, terminable at the will of the
State. The instrument specifically provides that cancella-
tion may be at any time “upon the mutual agreement of the
party of the first part and the party of the second part.” In
fact, one and one-half pages of the lease instrument are
devoted to an elaborate discussion of when cancellation
may occur. If the parties had intended to enter into a mere
license agreement, none of these provisions would have
been required, since the State would‘have retained the
-power-to cancel at will.

The State also argues that the claimant’s decedent was
-given Bo exclusive possession of any real property because
(1) no specific real property was reserved to him, and (2)
the State reserves certain supervisory powers with respect
to the use of the premises.

The first page of the lease provided that certain
designated areas shown on a designated plot plan and
known as “concession stand number one” and “concession
stand number two”, as well as any temporary stands which
the State authorized, were the subject matter of the lease.
From the language of the lease, it is evident that the
“*premises,properties and improvements thereon” known
as “concession stand number one” and “concession stand
number two” were specific parcels of real estate which
were known to the parties and which were being leased to
John Canakis.

The restrictions imposed upon the uses to which the
property could be put were not sufficient to keep the
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interest created from being a leasehold. Clauses limiting the
uses to which premises may be put are common in all types
of leases, including both residential and commercial leases.

The construction which the State of Illinois seeks to
place upon the contract would require portions of it to be
disregarded and other portions to be considered mere sur-
plusage. The rule of law is that meaning should be ascribed
to every clause and phrase of a contract with nothing re-
jected as meaningless or surplusage. Correy vs. Rockford
Life Insurance Company, 67 Ill. App. 2d 395,214 N.E.2d 1,
3 (1966).Furthermore, any ambiguities in the lease must be
construed most strongly against the State of Illinois, since
the State of lllinoisdrafted the lease. Donahue vs. Rockford
Showcase ¢ Fixture Co., 8711, App. 2d 47,230 N.E. 2d 278,
280 (1967).

The second issue to be decided in this case is whether
or not the contract in question was one for the personal ser-
vices of John Canakis. If the lease was dependent upon the
availability of the personal services of John Canakis, the
death of John Canakis would have terminated the contract.

The services contemplated by the contract in question
were certainly not of the portrait-painting or book-writing
variety. The lease provided that the concessionaire was to
sell sandwiches, snacks, souvenirs, tobacco products and
beverages. While the lease provides for quality and
cleanliness in the operation of the concession, there is no
suggestion that any unique service was expected, or that
any unusual foods were to be prepared.

The lease not only permitted the delegation of duties
by the concessionaire, but required that persons employed
be fully authorized to represent concessionaire in “all
matters pertaining to the operation and management of the
concession”. This clearly precludes the notion that the ser-
vices, either operational or managerial, were to be
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rendered by John Canakis only, or that personal service by
Canakis was promised.

It is the opinion of this Court from a consideration of
the evidence in this case, and based upon the rule that any
ambiguity in a contract must be resolved against the party
drafting such contract, that the contract in question was a
lease and was not a contract for personal services of John
Canakis, and, therefore, did not terminate upon the death
of John Canakis, and was not terminable at the will of the
respondent.

The final question to be decided in this case is the
amount of damages to which claimant is entitled. The un-
contested evidence is that claimant suffered a loss of
$5000.00 on the sale of the inventory and a loss of $1000.00
on the sale of the fixtures. The Court, therefore, finds
claimant’s damages with respect to the liquidation of inven-
tory and fixtures to be the sum of $6000.00.

The respondent contends that claimant is not entitled
to recover damages for loss of profits. This position appears
to be based on three theories: (1) that profits are too
speculative as a measure of damages; (2)that loss of profits
were not contemplated to be a measure of damages by the
parties; and (3) there is insufficient proof of claimant’s
attempt to mitigate damages.

With respect to the first theory, it is clear that the
business in question had been in operation for at least five
years prior to the eviction. The income tax returns for the
fouryears prior to the eviction are in evidence and show the
concession had earned profits. While the general rule is that
evidence of expected profits from a new business are too
speculative, uncertain and remote to be considered, the
same prohibition does not apply to an established business
with an experience of profits. In the case of an established
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business, evidence of lost profits can be shown with the
requisite certainty, and otherwise meets the standards of
proof required in such situations.

The respondent correctly states that the loss of profits
should not be considered as a measure of damages unless it
was understood by the parties to the contract, at least by
implication, that a party would be liable for lost profits in
case of breach of contract. In a lease of non-commercial
property, or of property which is not uniquely situated, or
of property out of which profits arise only collaterally, lost
profits would not properly be considered as damages.
However, the situation in this case is that profits were con-
templated, even to the extent that rent was based upon in-
come. The parties clearly intended a commercial purpose
for this property, and the State’s eviction was the direct
cause of claimant’s loss of profits.

The respondent’s notification of the eviction, coming
on March 21,1966, was clearly at a time when it was too late
for claimant to start up a similar concession during the 1966
season. It is the opinion of this Court that claimant’s loss of
profits for the 1966 season was directly attributable to the
wrongful eviction by the respondent, and the Court finds
the loss of profits for the year 1966 to have been in the sum
of $29,060.67.

There is no showing by claimant that it would have
been impossible to have re-established a concession
business in some other location for the years 1967 and
thereafter. This Court, therefore, finds that claimant has
failed to prove that profits lost subsequent to the 1966
season were a direct result of the State’s breach of the con-
tract.

For the foregoing reasons, an award is made to the
Claimant herein in the suim of $6000.00 for damages
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suffered by reason of the liquidation of inventory and fix-
tures, plus the further sum of $29,060.67 for loss of profits
for the 1966 season, making a total award of $35,060.67.

(No. 5403—Claimant awarded $12,000.00.)
Liuian Ross, Claimant, vs. State orF lLLinois, Respondent.
Opinion filed February 18, 1971.

JAcoBSON, LiEBeErMAN, LEvy anD Baron and HARRY B.
RosenBerg, Attorneys for Claimant.

WiLLiam J. ScotT, Attorney General; MorTON L..
Zasravsky and Bruce J. FINNE, Assistant Attorneys General,
for Respondent.

STATE PARks, FAIR GROUNDS, MEMORIALS ANI INSTITUTIONS—duty (o guest.
Where claimant was a guest for consideration, and where stairway maintained by
state had been unlevel for some period 0f time. The state was liable for its failure
to warn claimant of the hazardous condition.

HoLpERMAN, J.

Claimant has brought action against the State of Illinois
to recover from .damages allegedly suffered as a result of a
personal injury sustained on June 17, 1966, in The Starved
Rock State Park. The damages claimed are in the amount of
$25,000.00.

The complaint recites that on and prior to June 17,
1966, the State of Illinois maintained a certain foot trail and
stairway at I’he Starved Rock State Park leading from the
area behind the “Lodge” to a lower area.

It further recites that on said date claimant was visiting
The Starved Rock State Park. She had been and was there
at the invitation of the State of Illinois, and was a guest for
consideration at I’he Starved Rock State Park Lodge.

Claimant further contends that the stairway on said
premises, which was owned and maintained by the State of
Illinois, had for some time prior to the accident been
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unlevel, sothat it tilted forward creating a dangerous condi-
tion for persons using the said stairway.

Claimant also alleges that the State was negligent in
failing to provide a proper hand rail, which could be held
onto by a person using the stairway, and that the State had
failed to inspect the stairway in time, prior to the oc-
currence claimed of herein, to learn of the unsafe condition
of one of the steps of the said stairway. The State further
failed to inform claimant and others of the unsafe condition
of the said stairway, and repaired the said step as to leave it
in an unsafe condition.

Claimant at the time of the accident was a retired
woman, seventy years of age, who had been active in
collecting spiders and insects. On the morning of the acci-
dent, she and her companions were starting on a hike from
the Lodge at the Park. She was wearing shoes with heavy
rubber corrugated soles and flat heels, and she started
down the wooden steps leading from the upper part of the
Park to the lower level. She is alleged to have stumbled on a
broken step, and injured her left extremity as a result of the
fall.

She was taken to St. Mary’s Hospital in LaSalle where
x-rays revealed a complete oblique fracture of her left
femur. She was operated on, and the fractured fragments
of the bone were fixed into position with the insertion of
rush rods. She was discharged after two months confine-
ment in the hospital.

After returning to Chicago, she was treated by another
doctor, who rendered follow-up care.

Claimant testified that, as she was going down the
steps, she fell on the second wooden step. She further
testified that she tried to grasp the side railing, but it was
too big for her to grasp, so she fell after her right foot slid,
and finally landed with the left leg doubled up under her.
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Her companion, Miss Cotterill, testified that she was pre-
sent when the accident happened, and that the second step
slanted downward and to the right, and that there was some
sand upon the step.

Miss Cotterill further testified that a man came along
immediately after the accident, picked claimant up, and
straightened her leg out. She was then removed in an am-
bulance to the hospital. Miss Cotterill further testified that
she stayed in LaSalle all during the period of time that clai-
mant was confined to the hospital, and helped take care of
her by bathing her, feeding her, and performing similar ser-
vices.

A Park employee, Mr. John Baima, testified that these
steps would be swept approximately once a week, which
was necessary because of the accumulation of very fine
sand. Mr. Baima further testified that the second step in
question was tilted forward, and that he repaired the same
by putting in a temporary brace, and also informed the
Superintendent of the Park that the brace underneath the
stairway had rotted away, and would need replacement.
He stated that he did not see any signs or warnings that the
steps were slippery. He also testified that before he put the
brace in the step was a little loose and in not too good a
shape. Part of the step had rotted away, including a piece of
the brace holding the step.

The evidence seems uncontradicted that there was
sand upon the step in question, and that the stairway, and
particularly the step on which claimant is alleged to have
sustained her fall was defective due to the slant, the sand,
and the rotting away of part of the brace. The pictures in-
troduced by claimant indicate that new material had been
placed under the step after the accident in question.

The expenses testified to as a result of the accident are
as follows:
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St. Mary’s Hospital $2,671.25; Dr. Doyle’s bill $1,035.00;Dr. Sickley, one of
the doctors in the hospital, who gave claimant care, $35.00; $12.00 for x-rays at
The Michael Reese Hospital; $25.00 to Dr. Leonard Weinstein, for work and ex-
amination of claimant’s leg; $10.00leg x-ray at The Michael Reese Hospital; $12.00
leg x-ray at The Michael Reese Hospital; and $20.00 additional for Dr. Weinstein.
These were claimant’s expenses in 1966.In 1967, claimant had an additional $12.50
for x-rays on her leg at The Michael Reese Hospital; $48.00 to Dr. Irving Mack;
$10.00additional to Dr. Weinstein; another $12.50for x-rays at The Michael Reese
Hospital; and another $29.00to Dr. Mack.

Claimant also testified that she paid Miss Cotterill, her
companion who lived with her, and was on vacation with
her, the sum of $493.62,which was the amount of expenses
incurred by Miss Cotterill while she stayed in LaSalle dur-
ing the period of time claimant was confined to St. Mary’s
Hospital.

It appears that claimant was exercising ordinary care
for her own safety at the time of the accident. She had on
corrugated rubber-soled walking shoes, and was attemp-
ting to use the rail on the stairway, but was unable to do so
because of its size. Her fall was occasioned either by the
sand on the step, the slant of the step, or a combination of
the two circumstances.

We have carefully considered the record in this case,
and the authorities cited by both parties. It is our opinion
that this case, as far as the facts are concerned, corresponds
greatly to two other cases, namely: Alberta Hansen, Admr.,
Etc. vs. State of lllinois, 24 C.C.R. 103, in which the rule
was laid down that respondent has a duty to warn of a
danger that existsalong a trail; and Elizabeth Ann Murray, a
Minor, Etc., vs. State of Illinois, 24 C.C.R.399, in which the
rule that the State owes a duty to the public to exercise
reasonable care in establishing, maintaining and supervising
its parks is set forth.

It is our opinion that the dangers in the case were the
rotted support of the step, and the slanting of the step,
which could not be discovered except by minute examina-
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tion, and the failure to warn claimant of this hazardous con-
dition caused the result complained of.

In this case claimant was retired so there was not any
loss of earnings, but we believe that she is entitled to
recover for medical expenses and disability in pain and suf-
fering, which occurred as a result of said accident. The
Court, therefore, finds that claimant sustained damages in
the amount of $12,000.00.

An award is, therefore, made herewith to clairnant,
Lillian Ross, in the amount of $12,000.00.

(No.5416—Claimant awarded $1.500.00)
CHarLoTTEPALECKI, Claimant, vs. StaTe oF ILLinois, Respondent.
Opinion filed February 18, 1971.

WoLrFBERG AND KroLL, Attorneys for Claimant.

WiLLiam  J.  ScotT, Attorney General, MorTton
Zasravsky and Saul,, J. WEXLER, Assistant Attorneys
General, for Respondent.

Hicuways—constructive notice of defects. Where hole in street existed for
at least six nionths and state did not post any warning signs, nor make any repairs.

The State did not use reasonable care in maintaining its highways, and was
negligent. This negligence was the proximate cause of thr claimant’s injuries.

Dove, J.

Claimant, Charlotte Palecki, brings this action to
recover for injury to her person, which she sustained on
October 13, 1966, in a fall on a public highway known as
87th Street near the corner of South Francisco Avenue in
Evergreen Park, Illinois.

The facts are relatively undisputed, and are as follows:
On October 13, 1966, at about 5:15 p.m. claimant was
walking south on Francisco Avenue on the east side thereof.

At the point where Francisco Avenue intersects with 87th
Street claimant crossed to the southwest corner of
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Francisco Avenue and 87th Street for the purpose of board-
ing an eastbound 87th Street CTA bus to go to work at the
Evergreen Plaza. While crossing 87th Street at its intersec-
tion with Francisco Avenue on her way to the bus stop on
the southwest comer of said intersection, claimant stepped
into a deep hole adjacent to a sewer cover on 87th Street.
The hole was near the south crosswalk of 87th Street and to
the west crosswalk of Francisco Avenue. Claimant testified
that she did not see the hole before she stepped into it, as
she had been watching the oncoming traffic and looking for
the bus; that the hole in question was approximately four or
five inches deep and about a foot and a half in diameter;
and, that upon stepping into the hole she fell to the pave-
ment injuring her left foot. Claimant further testified that
she was able to go to the bus stop, approximately eight or
ten feet away, where she boarded her bus, and went to
work. While at work that night, she experienced great pain
especially when she had to stand on her feet.

The next day claimant called Dr. Gregory N. Her-
nandez, and was told to meet him at The Little Company of
Mary Hospital in Evergreen Park, Illinois, where x-rays
were taken, and a boot-size cast was put on her left foot.
She wore the cast for approximately six weeks, and used
crutches and a walking chair to get about her home. Her
injury was a complete fracture of the fifth metatarsal bone.
The evidence indicates that the time claimant lost from
work because of her injury amounted to approximately six
weeks, totaling $195.00 in lost wages. Hospital bills
amounted to $57.00, and doctor bills, including bills for
physical therapy at the South Side Physical Medical Center,
amounted to the sum of $167.00, for a total out-of-pocket
expense of $399.00.

The testimony of Lillian Wise, called as a witness for
claimant, was introduced into evidence by stipulation. Her
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testimony was that the hole in the street in question existed
to her knowledge for approximately six months before the
accident.

This Court has held on numerous occasions that the
State of Illinois is not an insurer of every accident that oc-
curs upon its public highways. Link vs. State of Illinois, 24
C.C.H. 69; Bloom vs. State of lllinois, 22 C.C.H.582. The
law in the State of Illinois is clear that, in order for a claim-
ant in a tort action to recover, she must prove that the State
was negligent; that such negligence was the proximate
cause of the injury; and, that claimant was in the exercise of
due care and caution for her own safety. Link vs. State of
Illinois, 24 C.C.R. 69; McNary vs. State of Illinois, 22
C.C.R. 328; Bloom Vs. State of Illinois, 22 C.C.H.582. I’hc
State has a duty to exercise ordinary care to maintain its
highways in a reasonably safe condition for public travel.
Garrett, Et Al., vs. State of Illinois, 22 C.C.H. 343.

In Di Orio, Et Al., vs. State of Illinois, 20 C.C.R.53, this
Coiirt applied the same rules of law pertaining to notice in
suits against the State involving defects in highways, as
pertained to suits against municipalities involving injuries
caused by defective sidewalks. In this respect the law in
Illinois is clear. Before a municipality can be held liable for
injuries, it is necessary that there be evidence showing that
the city had actual or constructive notice of the alleged un-
safe condition. The nnrebutted testimony of Lillian Wise, a
witness for claimant, was that the hole in question existed to
her knowledge for approximately six months before the ac-
cident.

This Court has held that there cannot be any hard or
fast rule in determining when it can be said that the State
had “constructive notice” of a dangerous condition, and
each case must be decided on its own particular facts. Visco
vs. State of lllinois, 21 C.C.H. 480.
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It is the opinion of this Court that the hole in question
existed for a sufficient length of time so that the State of
Illinois can be held to have had constructive, if not actual,
notice of the defect.

From the evidence, it is apparent that the State did not
post any warning signs nor make repairs for a period of at
least six months. This leads the Court to the conclusion that
the State did not use reasonable care to maintain its
highways, and that it was negligent in allowing said hole to
remain for so long a period of time. It is the further opinion
of this Court that such negligence was the proximate cause
of the injuriessuffered by claimant. Contrary to the conten-
tion of respondent, this Court finds no evidence in the
record that claimant was guilty of contributory negligence.
An award is, therefore, made to the claimant, Charlotte
Palecki, in the amount of $1,500.00.

(No. 5431—Claimant awarded $40,000.00.)

Patricia K. Horrman, Special Administratrix of the Estate of
JOHN M. HOFFMAN, JR., deceased, and Patricia K. Horeman, In-
dividually, Claimant, vs. State orF ILLiNois, Respondent.

Opinion filed February 18, 1971.

FrRank E. GLowacki & RicHARD J. PETRARCA, Attorneys
for Claimant.

WiLLiam J. ScotT, Attorney General; EtTa J. CoLE,
Assistant Attorney General, for Respondent.
Hicuways—notice of defect. Where stop sign was down at busy intersec-

tion for three days, and the area was regularly patrolled by state police. The State
had sufficient notice of the defect.

Dove, J.

This is a cause of action brought by Patricia K. Hoff-
man as Administratrix of the Estate of John M. Hoffman,
deceased, for the wrongful death of the deceased
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and for injuries to herself, arising out of a collision between
an automobile driven by the deceased and another
automobile on October 29, 1966, at the intersection of EX-
change Road and State Route 1 in Will County, Illinois.
Patricia K. Hoffman was a passenger in the automobile be-
ing driven by her husband, John M. Hoffman. Claimant
alleges that the absence of a “Stop” sign at the intersection
of Exchange Road and State Route 1 was the proximate
cause of the accident.

Exchange Road is a public highway running in a
generally East-West direction, and State Route 1 (The
Calumet Expressway) is a public highway running in a
generally North-South direction. At the time of the acci-
dent, the deceased, John M. Hoffman, was driving his
automobile in a westerly direction on Exchange Road. Ivan
Krapac, the driver of the other car involved in the accident,
was driving in a northerly direction on State Route 1.At the
time of the accident, the evidence clearly indicates that the
“Stop” sign ordinarily in place at the Northeast corner of
the intersection to stop westbound traffic on Exchange
Road was down.

Claimant called Wayne D. Zipsie, a State Trooper, un-
der Section 60 of the Illinois Practice Act. Zipsie testified
that the intersection in question was part of his territory in
Will County, lllinois; that State Route 1 is a two-lane
highway with a 65 mph speed limit; and that thousands of
automobiles use this highway at high speeds every day.
Zipsie further testified that several hours prior to the acci-
dent he had reported by radio to his district headquarters
that the “Stop” sign in question was down and requested
the Highway Department to put up a new sign, and that he
passed this intersection approximately five times in a nine-
hour shift, and that there were three nine-hour shifts main-
tained by the State Patrol each day.
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Dr. Lawrence G. Clark, a witness for claimant,
testified that at 8:30 a.m. on Saturday, October 29,1966, he
passed through this intersection, and that the “Stop” sign
was down at that time.

Ted Kloeckner, a witness for claimant, testified that on
Saturday morning, October 29, 1966, he traveled Exchange
Road to the Calumet Expressway and that at the intersec-
tion in question the “Stop” sign for traffic traveling west-
bound on Exchange Road approaching the Calumet Ex-
pressway was down.

William S. Landske, witness for claimant, testified that
on Thursday morning, October 27, 1966, he noticed that the
“Stop” sign in question was down. He further testified that
the intersection in question is in a rural area and that there
were cornfields to the left and right as one is traveling west
on Exchange Road.

Theresa K. Rumas, a witness for claimant, testified that
the “Stop” sign for westbound traffic on Exchange Road at
the intersection with State Koute 1was missing on Wednes-
day, October 26, 1966.

Aloys J. Petry, another witness called by claimant,
stated that on Thursday morning before the accident he
came through this intersection driving westbound on Ex-
change Road and, not seeing a “Stop” sign, “almost slid into
the intersection.”

Patricia Hoffman testified that prior to the accident her
husband had been working at a bakery of which he was a
part owner, and that he went to work at 2:00 o’clock in the
morning and returned home about noon. She testified that
he had dinner, laid down and took a nap, and that when he
awoke he shaved, dressed and went back to the bakery to
check out. She further testified that, with her husband driv-
ing the automobile, about 40 miles per hour, they left their
house about 5:00 o’clock p.m.; that she was sitting on
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the passenger side in the front seat; and that visibility that
night was fairly good. She further testified that as they ap-
proached the place of the accident, they seemed to slow
down, but that she was observing the scenery and that the
next thing she knew she was in the back seat of the car and
had not heard any signals or horns or anything of that
nature.

Ronald L. Youngblood was called as a witness for
respondent. He testified that he is a Field Engineer for the
Illinois Division of Highways, and that on October 29,1966,
he held the position of Field Traffic Engineer, and that the
area of the accident was in his territory. Among other
things, his testimony indicated that there was a warning
sign “Stop Ahead” approximately 400 feet east of the in-
tersection in question. He further testified that there was no
corn field at the site of the intersection, and that there was
no obstruction to hisview of the Calumet Expressway as he
traveled westbound on Exchange Road.

Carl F. Kowalski was called as a witness for respon-
dent and testified that he was the District Traffic Engineer
for District No. 10, and that the “Stop” sign in question was
first reported down at 12:05 p.m. on October 29,1966, ap-
proximately five hours prior to the accident. He testified
that the report was received by the dispatcher, and that
numerous attempts were made to contact employees of the
Highway Division to re-erect the “Stop” sign in question.
However, they were unable to reach anyone and the sign
was not re-erected until approximately 11:00 o’clock p.m.
on the evening of October 29, 1966.

Dr. Irwin l. Feinberg testified that Patricia Hoffman,
as a result of the accident, suffered a fracture at the base of
the fifth metacarpal in the left hand, a fracture of the
superior and inferior remus of the pubis bone; that her left
lung was collapsed due to contusion, and she had swelling
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and pain in her left foot. She also had a contused bladder,
and there was a paralytic ileousto the bowel because of the
trauma to her groin area. He further testified that as far as
permanency of the injuries was concerned, Mrs. Hoffman
would have pain from time to time in the groin area, par-
ticularly with weather changes. Mrs. Hoffman testified that
as to her present physical condition, she tires more quickly
than she used to, and that certain movements are restricted,
and that she cannot lift objects as she used to. There is
evidence in the record that Mr. Hoffman was 35 years old
when he died; that his life expectancy was 36.2 years; and
that his average earnings for the five years preceding his
death exceeded $13,000.00 per year.

Claimant contends that the State of Illinois was
negligent in permitting and allowing a “Stop” sign for west-
bound traffic on Exchange Road at its intersection with
State Route 1 to remain in a neglected and knocked-down
condition, although the respondent knew, or in the exercise
of ordinary care should have known, of the condition of
the “Stop” sign.

The law in the State of Illinois is well settled that the
State of Illinois is not an insurer of every accident that oc-
curs on its public highways. Riggins vs. State of Illinois, 21
C.C.R. 434; Gray vs. State of lllinois, 21 C.C.R. 177. The
State of Illinois does have the duty to exercise reasonable
care in the maintenance and care of its highways, in order
that defective and dangerous conditions likely to injure per-
sons using the highway shall not exist. Crouchet vs. State of
Ilinois, 21 C.C.R. 157; Moran vs. State of Zllinois, 24 C.C.R.
219.

In Di Orio vs. State of lllinois, 20 C.C.R. 53, this Court
applied the same rules of law pertaining to notice in suits
against the State involving defects in highways, as per-
tained to suits against municipalities involving injuries
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caused by defective conditions in sidewalks. The law in Il-
linois is clear that before a municipality can be held liable
for injuries caused by the defective condition of a sidewalk,
it is necessary that there be evidence showing that the City
had actual or constructive notice of the alleged unsafe con-
dition. Arnett vs. City of Roodhouse, 330 I1l. App. 524; Cof-
fin vs. City of Chicago, 254 11l. App. 29.

The crucial question in determining the responsibility
of the State of Illinois for the accident is whether or not the
State of Illinois had sufficient notice of the defect, namely
the fact that the “Stop” sign was down at this busy intersec-
tion, and was negligent in allowing this condition to remain
uncorrected. There is testimony in the record that the
“Stop” sign in question was down on Wednesday, October
26, 1966, three days before the accident. There is also
testimony in the record that the State Highway Patrol
regularly patrolled this area, and that the State Police or-
dinarily passed this intersection approximately 15 times
each day, and that other employees of the State Highway
Division patrol the highways regularly. Carl F. Kowalski,
District Traffic Engineer, testified that the sign was first
reported down at 12:05 p.m. on October 29, 1966, ap-
proximately five hours before the accident. It appears from
the evidence that even though the sign was reported down
there was no effective procedure for getting a repair crew
to the site to re-erect the “Stop” sign.

From the evidence it appears that the respondent had
sufficient actual and constructive notice of the dangerous
condition existing at the intersection in question, and we are
of the opinion that the State was negligent in allowing this
condition to exist, and in not having established an effective
procedure to correct such emergency situations within a
reasonable period of tirne.

This Court has taken notice of the opinion in Shirar vs.
State of Illinois, #5124, filed November 9, 1965. In that case
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the claimant contended that the failure of the State of II-
linois to maintain a “Stop Ahead” warning sign ap-
proximately 1000 feet frorn the intersection in question con-
stituted negligence and was the proximate cause of an
accident. The evidence disclosed that there was a
“Junction-Information” sign 500 feet from the intersection,
a directional sign 300 feet from the intersection, and a
“Stop” sign at the intersection. There was further testimony
that the “Stop” sign at the intersection was visible from 500
to 1000 feet from the intersection. In the Shirar case the
Court denied any recovery finding that claimant failed to
prove that respondent was negligent, or that Respondent’s
negligence was the proximate cause of the accident. The
Court stated that it appeared that the negligence of the
driver of the automobile in which the claimant was riding
was the proximate cause of the accident.

The Shirar case differs from the instant case in at least
one important respect. In this case the sign that was down
was the “Stop” sign at the intersection, rather than a “Stop
Ahead” warning sign. In the Shirar case the Court pointed
out that there were two warning signs up which should
have warned the driver of any vehicle approaching the in-
tersection, plus the fact that the “Stop” sign at the intersec-
tion was up and was clearly visible from a distance of 500 to
1000 feet. In this case the sign which was down and which
the State failed to replace was the “Stop” sign at the in-
tersection, rather than the “Stop Ahead” sign as in the Shirar
case. It is the opinion of this Court that claimant’s husband
did not have adequate warning of the approaching intersec-
tion as did the driver of the automobile in the Shirar case.

We are of the opinion that the claimant has sustained
the burden of proof that she and her husband, John M.
Hoffman, were free from contributory negligence, and that
the negligence of the respondent was the proximate cause
of the accident.



118

An award is made to Patricia K. Hoffman, Special
Administratrix of the Estate of John M. Hoffman, Jr.,
deceased, in the amount of $25,000.00. A further award is
made to Patricia K. Hoffman for injuries sustained by her in
the amount of $15,000.00.

(No 5454—Claimant awarded $52.02.)

Des Momnes Traveropce, Claimant, vs. STaTte orF lLLinols,
Respondent.

Opinion filed February 18, 1971.
Des Moines TraveLopce, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Damaces—stipulations Where claimant and respondent stipulate to facts
and damages an award will be entered accordingly

HoLDERMAN, ].

OnJanuary 10,1968, claimant, Des Moines Travelodge
of 2021 Grand Avenue, Des Moines, lowa, filed a complaint
in the amount of $52.02.

The record consists of the following:

1 Complaint
2. Joint stipulation between claimant and the State of Illinois

It appears that claimant rendered services to the State
of Illinois, and that said amount is due and owing claimant.

An award is, therefore, made to claimant, Des Moines
Travelodge, in the amount of $52.02.

(No. 5471—Claimant awarded $89,564.94.)
THomAas M. Mabpen Cowmpany, a Corporation, Claimant, vs.
STATE oF ILuinois, Respondent.
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Opinion filed February 18, 1971.

HeaLy, McGurn AND O’Brien, Attorneys for Claim-
ant.

WiLLiam J. ScoTT, Attorney General; Bruce J. FINNE
and SauL R. WExLER, Assistant Attorneys General, for
Respondent.

ConNrtracts—ambiguity. Where document is ambiguous, it will be con-
strued against the party who prepared it.

Contracts—ambiguity. Where contract called for claimant excavating con-
tractor to “merely transport and dump” excavated material, the contractor was
entitled to be reimbursed for the cost of leveling that material.

Dove, J.

This is a claim for the sum of $112,648.97 allegedly ex-
pended by claimant in connection with dumping ap-
proximately 920,000 cubic yards of excavated material at a
dump site on the shores of Lake Calumet.

The claim is made specifically for equipment and
labor used to level, grade and compact the dumped
material.

It appears that the facts in this case are not disputed
and are as follows:

On July 11, 1961, claimant, as the successful bidder,
was awarded a contract by the State of Illinois, Department
of Public Works and Buildings, Division of Highways, for
the construction of a section of the Dan Ryan Expressway
between 59th Street and 63rd Street in the City of Chicago.
A major element in the performance of this contract con-
sisted of the excavation and disposal of approximately one
million cubic yards of earth from the construction site. The
contract was fully performed and there appears to be no
issue concerning said contract except for claimant’s claim
which arises under the Special Provisions of the
Specifications relating to the disposal of the excavated
material. The applicable provisions of the contract are as
follows:
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“Disposal of Surplus Excavated Material: All surplus excavated material
shall be transported, deposited and compacted where necessary as hereinafter
specified, in the areas described herein and in accordance with the applicable
provisions of Section 16 of the Standard Specifications, except as otherwisc
specified herein or ordered by the Engineer.

Prior to placing any excavated materials in the areas hereinafter specified,
the Contractor shall secure approval of the proposed embankrment area involved.
Surplus excavated material shall be all material from ‘Special Excavation’ and
‘Class A Excavation for Structures” which is designated as surplus by the Engineer.

Surplus excavated material which the engineer designates as suitable for
roadway embankment shall be transported, placed and compacted in the East
Frontage Road embankment on the South Expressway (East Leg) between 107th
Street and 127th Street before any material is placed in Sections 1, 2 and 3
designated herein.

Location plans and cross sections for the proposed embankment in this area
will be furnished to the Contractor by the Department immediately after the
award of the contract. This Contractor shall remove all unsatisfactory debris froin
within the limits of the proposed embankment area before placing any new em-
bankment as and when directed by the Engineer. Such debris shall be stockpiled
in locations designated by the Engineer. This embankment shall he placed and
compacted in accordance with the applicable provisions of Section 16 of the Stan-
dard Specifications, unless specifically otherwise authorized by the Engineer.

This contract for the proposed East Frontage Road (Section 0912-707.1)
Project 1-90-5(73) (114) has been let and work should be in progress by the time
this contract is awarded. Since work on the East Frontage Road will be under
way, it is imperative that this Contractor place the necessary suitable surplus ex-
cavated material for the embankment for this road at the earliest possible date
after the award of this project. Arrangements shall be made with the Engineer to
excavate the required amount of material even though it may involve excavating
in Stage |, areas designated to be removed in later stages in the Special Provisions
titled “‘Construction Procedure and Maintenance of Traffic’.

The Contractor shall dispose of the remainder of his surplus excavated
material in the following approximate areas, all within the general limit of the
Chicago Regional Port District at Lake Calunet.

Section 1. The extension of Stony Island Avenue from 112th Street to
122nd Street. This embankment area will be approxitnately 150 feet wide and will
accommodate approximately 440,000 cubic yards of material.

Section 2. All remaining surplus excavated material shall he deposited
in an area east of and parallel to the proposed East Frontage Road to be con-
structed under the previously mentioned contract. This embankment area will
extend from 110th Street to 116th Street and will be approximatly 700 fect wide.
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Section 3. All unsnitahle material shall be disposed of in accordance
with Article 14.8 of the Standard Specifications.

More detailed locations and cross sections for Sections 1and 2 above will he
furnished to the Contractor at the time he is ready to start his excavation
operations. This Contractor will be required to merely transport and dump the
surplus excavated materials in the locations described as Sections 1 and 2.

The hauling, placing and compacting, where specified, of surplus ex-
cavated material, the construction of any required cross roads and ramps and the
removing and stockpiling of unsuitable debris, all as described above, will not he
paid for separately, and the cost thereof shall be included in the contract unit
prices bid for the excavation items involved.”

Of the approximately one million cubic yards ex-
cavated by claimant during the performance of the con-
tract, about 80,000 yards of excavated material was placed
and compacted on the East Frontage Road embankment.
About 920,000 cubic yards were removed to the dump site
on the shores of Lake Calumet designated by the contract
as the Section 2 Dumping Site. The problems encountered
by claimant during the removal of the excavated material
to the Section 2 Dumping Site gives rise to its claim.

The record in this case indicates that Robert J.
Madden, Vice-president of claimant, made an inspection of
the dumping sites prior to claimant submitting its bid. From
his inspection of the dumping area, Mr. Madden knew that
the great bulk of excavated material dumped at the Section
2 Dumping Site would actually be dumped into Lake
Calumet and that bulldozers and workers would be re-
quired to spread and level the excavated material as it was
dumped by the trucks at this particular site.

Claimant in preparing its bid made no effort to com-
pute or to include the costs for the necessary leveling and
spreading of excavated material at the Section 2 Dumping
Site because claimant interpreted the contract phrase “to
merely transport and dump” to mean that managing the
dirt as the trucks dumped it at the Section 2
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Dumping Site would be the obligation of some other party
and that its sole obligation would be to dump the excavated
material at the site. Claimant apparently did not inquire of
either the State of Illinois or the Chicago Regional Port Dis-
trict as to whether its assumption that some other party or
person would be responsible for managing the dirt was cor-
rect.

On August 14, 1961, dumping began at the Section 2
Dumping Site. That same day claimant discovered that
four other contractors were also dumping in the same area
and that none had been assigned specific locations. Claim-
ant also discovered that no one from the Port District or the
State of Illinois was managing the dirt and that claimant,
like the other contractors, was going to have to provide its
own equipment to level and move the excavated material.

On August 14, 1961, claimant made inquiry for the first
time of the State of Illinois and the Port District as to who
was going to level the dirt. The Port District had no plans to
handle the material. The construction engineer for the State
told Mr. Madden to write him a letter. The following day,
August 15, 1961, claimant wrote to the District Engineer
asking for reimbursement for the expenses being incurred.
The State did not answer claimant’s letter of August 15,and
on September 19, 1961, he wrote the State of Illinois again.
The fact that none of the contractors dumping in the Sec-
tion 2 dumping area had any specific areas assigned to them
in which to dump became a problem. Claimant demanded
that there be a meeting of the contractors and the State so
that dumping areas could be assigned. Such a meeting was
held on September 21, 1961. Claimant was specifically
assigned the area from 113th Street to 116th Street. With
respect to claimant’s demands for reimbursement for the
costs being incurred daily in leveling and spreading the
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excavated material, claimant never received any written
response from the State of Illinois until March 8, 1962, at
which time he was notified that the State of Illinois was
rejecting his claim. The excavating work was finished in
July or August of 1963.

Claimant continued to pursue its demands for reim-
bursement, and there is some indication in the record that in
1966 the Department of Public Works and Buildings was
seriously considering a compromise payment to claimant in
the amount of $89,564.94. It appears that the death of claim-
ant’s attorney was a factor in this settlement not being
effected.

Claimant takes the position that there is no ambiguity
in the contract and that the provision of the contract
providing that claimant would be required to “merely
transport and dump” the surplus excavated materials in the
Section 2 Dumping Site means, on its face, that letting the
dirt fall out of the truck was the extent of claimant’s con-
tractual obligation. Claimant also contends that if the con-
tract is ambiguous, it should be construed against the
respondent who prepared the contract. Respondent argued
that since the dirt could not be dumped without leveling,
other than in a vast open prairie, it was implied in the con-
tract that claimant would do all leveling necessary to permit
him to carry out his contractual obligations to dump.

The issue in this case is the meaning of the phrase
“merely transport and dump”. In connection with the
meaning of the word “dump”, the testimony of
respondent’s own witness, Henry M. Yamanaka, District
Design Engineer, should be noted. He testified that the con-
tract in question was prepared by a consulting firm and
submitted to him for approval. He further testified, in
answer to a question as to what was to be done with the
excavated material that was dug up, that under the terms of
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the contract the Contractor was merely to transport and
dump the material at locations specified in the Lake
Calumet area.

It is the opinion of this court that if the respondent in-
tended for the Contractor to be responsible for leveling and
compacting the excavated material at the Section 2 Dum-
ping Site, that it should have so provided in the contract.
The contract as written, stated that with respect,tothe Sec-
tion 2 Dumping Site, the Contractor would be required to
“merely transport and dump” the surplus excavated
material. It should be noted that with respect to the East
Frontage Road embankment area, the Contractor was
specifically directed to transport, place and compact the
excavated material. It would have been asimple matter for
the respondent to draft the contract in such a way that the
claimant would have been expressly advised of the fact that
it was expected to not only transport and dump the ex-
cavated material at the Lake Calumet dumping site, but
was also responsible for leveling and compacting the ex-
cavated material. For the foregoing reasons, and con-
sidering the well-established rule that if an instrument is
ambiguous, it will be construed against the party who
prepared it, Donahue vs. Rockfort Showcase and Fixtures
Company, 87 111 App. 2d 47,230 NE 2d 278; Gothberg vs.
Nemerouvski, 58 Ill. App. 2d 372, 208 NE 2d 12, and con-
sidering Mr. Yamanaka’s testimony with respect to his inter-
pretation of the contract and considering the evidence in
the record that the Department of Public Works and
Buildings, through certain of its employees, was consider-
ing authorizing a payment to claimant in the amount of
$89,564.94,this court hereby makes an award to claimant in
the amount of $89,564.94.
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(No. 5492—Claimant awarded $12,000.00.)

Huch R. Asamore, Administrator of the Estate of James C.
Asumore, Deceased, Claimant, vs. THe Boarp oF GOVERNORS OF
StaTe CoLLEGES AND UNIVERSITIES, Respondent.

Opinion filed February 18, 1971.

Eva L. Minor AND PAauL F. Davipson, Attorneys for
Claimant.

WiLLiam J. ScoTT, Attorney General, for Respondent.

NecLicENcE—duty of core. Where university student was instructed to
swim, drowned in doing that, and his disappearance was not noticed by lifeguard
or instructor, the negligence of the respondent was the proximate cause of thr
death of claimant.

Dove, J.

This is a cause of action brought by,Hugh R. Ashmore
as Administrator of the Estate of James C. Ashmore,
deceased, for damages for the wrongful death of James C.
Ashmore.

On October 26, 1967,James C. Ashmore, then 22 years
of age, was a student at Western Illinois University,
Macomb, Ilinois. About 2:00 p.m. on October 26, 1967,
James C. Ashmore reported for instructions at the begin-
ning swimming class conducted by the University. James
C. Ashmore, with ten other members of the class, was in-
structed to swim three lengths of the swimming pool, each
length being approximately 75 feet. In attempting to follow
such instructions, James C. Ashmore entered the pool, and
began to swim about 2:15 p.m. At approximately 2:45 p.m.
he was found at the bottom of the pool, and shortly
thereafter was pronounced dead.

Pursuant to a joint stipulation of the parties herein, the
investigation report of the Western Illinois University’s
Security Office was submitted into evidence as the joint
exhibit of claimant and respondent. It was further
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stipulated by the parties herein that such report shall con-
stitute the evidence on the question of liability.

At the time of the incident there were present at the
pool, James C. Ashmore, his ten fellow class members, the
instructor, a lifeguard, and three members of the water
polo team.

The following constitutes pertinent portions of the in-
vestigative report:

“At2:10 p.m. attendance was taken by Paul Hutinger. the instructor. and his
attendance book indicated that the Subject was present . . . total attendance for
the class numbered eleven.

The instructor stated that after the class attendance was taken several
general items were discussed, incInding the skills learned at the last class session
and items to be covered for this period. The class was instructed to swim three
lengths of the pool (75’ 1”each length) starting at the shallow or east end. antl they
were to follow each other at intenals of five yards starting in lane five. Upon
reaching the west or deep end, they were to move over to their left into lane six.
and swim back to the shallorr end . . . The instructor stationed himself at the
shallow end by lanes five antl six, while a guard. Patrick Doud, was standing on
the deck at the south side of the pool up toward the deep end.

The class consisted of advanced and beginner swimmers. The Subject was
classified as a beginner along with David Holmes. Mike Hughes, Keith Bartlow.
and John Fritz . . .

It was David Holmes, of the beginner group. who had the last known verbal
contact with the Subject. According to Holmes. after the instructor gave direc-
tions, the students moved over to lane five. and commenced swimming at ap-
proximately 2:15 p.m. Holmes stated that the Snhject and he were the last two
members of the class to start swimming. Holmes recounted that the Subject and
he had a short discussion at this point as to who should go first. It was agreed that.
since the Subject was already in position. he should lead off. which he did.
Holmes indicated that the Subject dove in and initially swam rapidly. almost
catching the swimmer in front of him. However. before Holmes dove in he notic-
ed that the Subject appeared to be struggling. and was definitely having difficul-
ty. Holmes did not think the Subject’s difficulty warranted calling to the instruc-
tor, so he dove in. and. since he also was a beginner. turned his full attention to his
own swimming. After Holmes left the pool, he did not remember to check for the
Subject throughout the remainder of the class . . .

... The instructor then moved to the north side of the pool for diving
instructions at approximately 2:25 p.an. It was at this time according to another
student, Keith Bartlow. that Bartlow actually counted the group at the div ing ses-
sion, since it appeared smaller than usual. Also. he was curious to see how evenly
divided the groups were that the guard had put them in. He counted five students
in each group, including himself.
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“The students were given a few minutes of diving instructionsby the guard,
Patrick Doud, and were watched individually by the instructor and Doud, as the
students singularly attempted the skill. At no time did two students dive in
together. They waited for each member to return before the next swimmer
proceeded. The students then tried their skills, one at a time off the low diving
board on the same side of the pool, The class was dismissed at 2:40 p.m. Within a
short time (less than two minutes) after the diving session, a student, Douglas
Dirks, shouted to Doud that there was someone in the water. The Subject was
located toward the south side of the pool, near lane five at the 10’ level, near the
bottom of the pool .. ..”

The record contains no explanation as to why the in-
structor and the lifeguard failed to see the deceased
struggle and go down. He apparently sank from sight
within seconds after he entered the pool, and was not
missed by the instructor or the lifeguard at any time during
the balance of the class, a period of about thirty minutes,
even though the instructor was allegedly grading each stu-
dent individually on his swimming skills. His absence was
not noticed when the class moved to the other side of the
pool for individual diving instruction. Only after the class
was dismissed did a student notice the deceased, James C.

Ashmore, lying at the bottom of the pool.

It is the opinion of this Court that the negligence of
respondent was the proximate cause of the death of James
C. Ashmore. No evidence was introduced which tended to
show that James C. Ashmore was guilty of any contributory
negligence.

An award is hereby made to Hugh R. Ashmore, Ad-
ministrator of the Estate of James C. Ashmore, deceased, in
the amount of $12,000.00.

(S0.5529—Claim denied.)

RicHarD WaGoNER, d/b/a Waconers Motorama, Claimant, vs.
StaTe oF lLLinois, Respondent.

Opinion filed February 18, 1971.
J. H. WEINER, Attorney for Claimant.



128

WiLLiam J. ScoTT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.

NEecLIGENCE—issuance of auto title. Where Secretary of State acted pursuant
to statute in issuing a certificate of title, it is the opinion of the court that the

Legislature did not intend to compensate persons for any loss they may have
sustained by reason of their relying upon such certificate of title.

Dove, J.

This is a cause of action brought by Richard Wagoner,
d/b/a Wagoner's Motorama, for damages allegedly
resulting from the negligence of the State of Illinois in issu-
ing a Certificate of Title to a certain 1967 Ford Galaxie 500
automobile. Claimant alleges that he is the owner of a used
car business in the City of Springfield, Illinois, and that on
February 15, 1967, he purchased a 1967 Ford Galaxie 500,
registered number 7TW55C114223, from one Ronald M.
Harris for $2,100.00. Claimant alleges that at the time of
purchase he was a bona fide purchaser for value, relying
upon a Certificate of Title issued by the State of Illinois to
Ronald M. Harris. On February 20, 1968, claimant was ad-
vised by the Illinois State Police that the 1967 Ford Galaxie
500 had been stolen from the Avis Rent-A-Car System, and
claimant subsequently paid the sum of $1,750.00 to Avis
Rent-A-Car System, the legal owner of the automobile.

The claimant alleges negligence on the part of the
respondent in placing in the possession of Ronald M. Harris
a Certificate of Title upon which he relied, and seeks
damages in the amount of $1,750.00.

The only evidence introduced on behalf of respondent
was a departmental report consisting of a letter from the
Secretary of State to the Attorney General of the State of
Illinois, dated July 17, 1968, in which it appears that when
Mr. Harris made his application for a Certificate of Title for
the 1967 Ford Galaxie 500, and submitted a fee, he sur-
rendered certain documents including a purported bill
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of sale for the 1967 Ford, by Lendrum & Hartman Ltd. to a
Richard M. Harris of Canterbury, Kent, England. The
departmental report neither admits nor denies any
negligence.

In the case of Rice vs. Galkowski, 333 Ill. App. 652, the
Appellate Court held that mere possession of an automobile
with Certificate of Title thereto was not sufficient indicia of
the possessor’s ownership so as to be relied upon by one
subsequently purchasing the automobile from such
pOSSessor.

It is the opinion of this Court that the claimant has
failed to prove by a preponderance of the evidence that the
respondent, State of Illinois, was in fact negligent or
careless in issuing a Certificate of Title to the 1967 Ford
Galaxie 500 to Ronald M. Harris, and that such negligence
was the proximate cause of claimant’s loss. It appears from
the evidence in this case that the Secretary of State acted
properly and pursuant to statute in issuing the Certificate of
Title, based on the documents presented to the Secretary
by Harris.

The Uniform Motor Vehicle Anti-Theft Act provides
for the issuance of Certificates of Title for motor vehicles
and regulates various matters pertaining to such Cer-
tificates. If a Certificate of Title to an automobile is mis-
takenly issued by the Secretary of State, it is the opinion of
this Court that the Legislature did not intend that the State
of Illinois compensate persons for any loss they may have
sustained by reason of their relying upon such Certificate of
Title.

For the foregoing reasons claimant’s claim is hereby
denied.
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(S0.3617—Claimant awarded $88.00.)

Lous J. FoLey, Claimant, vs. STATE oF lLLINOIS, DEPARTMENT OF
CHILDREN AND FamiLy Services, Respondent.

Opinion filed February 18, 1971.
Louis J. FoLEy, Claimant, pro se.
WiLLIAM J. ScoTT, Attorney General; LEE D. MARTIN,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the

amount due claimant.

DOVE J.

{No. 3706 —Claimant awarded $209.95.)

D. G. HueLskoeTTER, M.D., Claimant, vs. STATE oF lLLINOIS,
DePARTMENT OF CHILDREN AND FAMILY SERVICES, Respondent.

Opinion filed Febrtrary 18, 1971.
D. G. HueLskoETTER, M.D.,Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.

PerLiN, C. J.

(S0.5761—Claimant awarded $140.00.)

GarriELD Park Moving anD Storace Company, Claimant, vs.
StaTe oF ILLiNois, DeparTMENT OF PusLic Aip, Respondent.

Opinion filed February 18, 1971.
Warren Krinsky, Attorney for Claimant.

WicLLiam J. ScotT, Attorney General; BrRuce J. FINNE,
Assistant Attorney General, for Respondent.
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ConTtracts—Ilapsed appropriation. \When the appropriation froni which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

Doveg, .
(S0.5764—Claimant awarded $115.00.)

Katy CorproraTION, Claimant,vs. STaTe oF ILLiNois, DEPARTMENT
oF PusLic Aip, Respondent.

Opinion filed Febrtrary 18, 1971.
CHaRLEs KrauT, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.

(S0.5797—Claimant awarded $443.50.)

TrRANSWORLD VAN LINES, INc., a/k/a MaJESTIC WAREHOUSES, INC.,
Claimant, vs. State oF lLLinois, Respondent.

Opinion filed Febrtrary 18, 1971.
TranswoORLD VAN  Lines, Inc., a/k/a MaJEsTic
WAREHOUSES, INc., Claimant, pro se.

WiLLiaM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Dansaces—stipulation. Where claimant and respondent stipulate to facts
and damages, an award will he entered accordingly.

HoLbeErMAN, J

On April 1, 1970, Transworld Van Lines, Inc., a/k/a
Majestic Warehouses, Inc., filed a claim against the State of
Illinois for services rendered the Cook County Department
of Public Aid in the amount of $719.00.
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The record consists of the following:

1. Complaint
2. Joint Stipulation

It appears that claimant did furnish services to the
State of Illinois in the amount of $443.50.

An award is, therefore, made to claimant, Transworld
Van Lines, Inc., a/k/a Majestic Warehouses, Inc., in the
amount of $443.50.

(No.5815—Claimant awarded $1,025.00.)

HazeL C. Casg, Claimant, vs. State oF ILLINOIS, DEPARTMENT OF
MenTtaL HeaLTH, Respondent.

Opinion filed February 18, 1971.
Epwarp H. EnricHT, Attorney for Claimant.
WiLLiam J. ScotT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Dove, J.

(No. 5850—Claimant awarded $24,869.03.)

A. EpsTEIN AND Sons, Inc., Claimant, vs. STaTe oF ILLINOIS,
DeparRTMENT oF PusLic Works aAnp BuiLbings, Division oF
HicHwAys, Respondent.

Opinion filed February 18, 1971.
RicHarRD H. RocErs, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLbpERMAN, ]

(No. 5880 —Claimant awarded $100.35.)

WoLrorp Morris SaLes, Inc., Claimant, vs. STATE oF ILLInOIS,
SENATE MAINTENANCE CommissioN, Respondent.

Opinion filed February 18, 1971.
WoLrorp Morris SALES, INc., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLperMAN, .

(No. 5955—Claimant awarded $6,927.07.)
AnceLo Bastong, Claimant, vs. State orF ILLinois, Respondent.
Opinion filed February 18, 1971.
RicHarD F. McParTLIN, Attorney for Claimant.
WicLLiam J. ScotT, Attorney General, for Respondent.

ILLinois STATE Porice—back pay. Where stipulated by claimant and
respondent, claimant shall be awarded back pay for period claimant was under
suspension.

ILLiNois StaTe Porick—retirement system. \\’here stipulated by claimant
and respondent, the lllinois State Retirement System shall accept an amount equal
to 8%of claimant’s back pay, and make ‘his benefits retroactive.

PerLiN, CJ.
This matter coming to be heard on the joint stipulation

of the parties, and the Court being fully advised in the
premises;
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IT IS HEREBY ORDERED:

1. That claimant shall be awarded the sum of $6,927.07
in full satisfaction of all claims against the State of Illinois
resulting from his suspension from the Illinois State Police;

2. That claimant is herewith authorized to pay into the
Illinois State Retirement System an amount equal to 8%wof
the back salary he would have received had he worked
from the date of July 3, 1962, through February 4, 1970;

3. That the Illinois State Retirement System shall
accept said payment, and apply it retroactively, so that,
when claimant becomes eligible for a pension, he will
receive that amount to which he would have been entitled
had he been actually working froin February 5, 1948,
through February 4, 1970.

(S50.5956—Claimant awarded $5.215.80.)
Epwin J. Dvorak, Sgr., Claimant, vs. State oF ILLINOIS,
Respondent.
Opinion filed February 18, 1971.

RicHarp F. McPartLIN, Attorney for Claimant.
WiLLiam J. ScoTT, Attorney General.

ILinois STATE Porice—back pay. Where stipulated by claimant and
respondent, claimant shall be awarded back pay for period claimant was under
suspension.

ILLiNnoIsS STATE PoLice—retirement system. \\'here stipulated by claimant
and respondent, the Illinois State Retirement System shall accept an amount equal
to 8%of claimant's back pay, and make his benefits retroactive.

PeErLIN, C.J.
This matter coming to be heard on the joint stipulation

of the parties, and the Court being fully advised in the
premises;
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IT IS HEREBY ORDERED:

1. That claimant shall be awarded the sum of $5,215.80
in full satisfaction of all claims against the State of Illinois
resulting from his suspension from the Illinois State Police;

2. That claimant is herewith authorized to pay into the
Illinois State Retirement System an amount equal to 8%of
the back salary he would have received had he worked
from the date of July 3, 1962, through April 24, 1967;

3. That the Illinois State Retirement System shall
accept said payment, and retroactively award claimant a
pension commensurate with the amount of his total pay-
ment into the retirement fund.

(S0.5412—Claimant awarded $4,000.00.)
WiLLiam A. Divis, Jr., A Minor, by LiLuian Divis, His Mother and
Next Friend, Claimant, vs. STATE oF ILLiNois, Respondent.

Opinion filed December 18, 1969.
Claimant's motion to reconsider issue of damages
denied April 13, 1971.

CooNEY AND STENN, Attorneys for Claimant.

WiLLiam G. CLARK, Attorney General; ETTA J. CoLE,
Assistant Attorney General, for Respondent.
STATE PARKS, FAIR GROUNDS, MEMORIALS AND INsTITUTIONS—duty to main-

tain. State owes a duty to public to exercise reasonable care in establishing, main-
taining and supervising its parks.

STATE PARKS, FAIR GROUNDS, MEMORIALS AND INsTITUTIONS—evidence.
Where State knew slide was broken, but failed to remove it or repair it, it was
negligent, and its negligence was the proximate cause of claimant's injury.

BOOKWALTER, J.

This is a claim for personal injuries sustained on July3,
1966, as a result of a fall by claimant from a partially dis-
mantled slide located at a play area in the Illinois State
Park, Marseilles, lllinois.
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Claimant alleges that respondent was negligent in
maintaining the premises of the Illinois State Park in a
dangerous condition, and more specifically that respondent
was negligent in allowing the slide to remain on the
premises in a defective condition without either giving
warning of the condition or repairing or replacing the slide.
From the testimony and the departmental report it may be
seen that the slide in question was of the typical variety of
slides, but that the portion, which children use to slide
down, had been removed, leaving only the ladder and sup-
porting poles standing.

The ranger at the Park, Mr. Glenn R. Hott, had put a
chain with a “closed” sign across the ladder, but this had
been removed by someone other than park officials, and
thrown in a trash can sometime prior to July 3, 1966.

Claimant’s first witness was Mr. Raymond Mills. Mr.
Mills testified that he was a frequent camper at the Illinois
State Park in Marseilles, Illinois; that he was present on July
3, 1966, the date of the accident, and that he had observed
that the slide portion of the slide was missing. He further
testified that the slide portion had been missing for a period
of at least two years prior to July 3, 1966, and that he had
frequently seen children playing on the ladder and poles,
which remained. Mrs. Shirley Jean Mills, wife-of Raymond
Mills, testified that she had seen the slide/jn its defective
condition during the summer of 1965,%116 that it was in this
same dismantled condition on the date of the accident.

Mr. William Albert Divis, father of claimant, testified
that, on July 3,1966, he and his wife and their three children
were camping in the park, and that they had paid the re-
quired fee for admission into the park. He testified that his
son, then age 5, climbed to the top of the ladder, and
started to come down by hanging onto one of the rungs, but
that his hand slipped, and he fell sideways, landing on his
right side.
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Immediately following the fall, claimant was taken to
Rayburn Hospital in Ottawa, Illinois, where his injury was
diagnosed as a dislocation of the right elbow with com-
minuted supra-condylar fracture. He was given general
anesthesia, and the fracture was reduced.

It is true that the State is not an insurer of the safety of
those using the State’s property, but the State does owe a
duty to the public to exercise reasonable care in es-
tablishing, maintaining and supervising its parks. Kamin vs.
State of lllinois, 21 C.C.R. 467; Stedman vs. State of linois,
22 C.C.R. 446. In this case, however, it is incumbent upon
claimant to show that respondent had notice of the defec-
tive condition of the slide before this duty is placed upon
respondent. The fact that the slide was observed in its
dangerous condition two years prior to the accident, and
the fact that respondent had previously erected a warning
sign on the slide, establish that the State had notice, whether
implied or actual, of the dangerous condition of the slide.

It is the opinion of this Court that respondent was
negligent in allowing the dangerous condition to exist. The
duty placed upon the State would require the State in this
case to have either removed the remaining portion of the
slide or to have erected a barricade or other obstruction,
which could not be removed, in order to prevent children
from playing on the slide. There is no question that this
negligence was the proximate cause of claimant’s injuries.

The remaining question concerns the extent of
damages incurred by claimant as a result of this accident.
Claimant’s Exhibits Nos. 1-7, inclusive, admitted without
objection, showed medical expenses in the amount of
$767.25. Dr. Selig J. Kavka submitted a written report for
respondent, which contains the following language:

“. ..on extension of the arns there was a slight outward bowing at thr right
elbow as compared with the left, incomplete flexion of the elbow, and barely
touching the shoulder with the fingers.
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Diagnosis: Fracture of the right arm, from history. healed, with stight defor-
niity and impairment.”

This Court is of the opinion that clainiant has suffered
substantial damage, and is hereby awarded the sum of
$4,000.00.

(No. 3025—Cliimant awarded $5,546.78.)
ELva Jennings Penwere, Claiinant, vs. State or luriNois,
Respondent.
Opinion filed April 27. 1971.
GosNELL, Benkckl and Quinpry, Attorneys for Claim-
ant.

WiLLiam J. ScoTtT, Attorney General; WiLLiam E.
WEBER, Assistant Attorney General, for Respondent.

Awarps—The Court can make awards on a continuing basis when the
claimant continues to have expenses as a result of compensable injury.

PerLIN, C.J.

Claimant filed her petition for reimbursement for
monies expended for nursing care and help, medical ser-
vices and expenses from January 1,1970, to December 31,
1970, praying for an award in the sum of $5,546.78.

Claimant was seriously injured in an accident on the
2nd day of February 1936, while employed as a Supervisor
at the Illinois Soldiers’ and Sailors’ Children’s School at Nor-
mal, Hllinois. The complete details of this injury can be
found in the original cause of action, Penwell vs. State of
Illinois, 11 C.C.R. 365, in which an initial award was made,
and at which time jurisdiction was retained to make
successive awards in the future, and this Court has
periodically made supplemental awards to claimant to
cover expenses incurred by her, the last award covering the

time period from January 1, 1969, through December 31,
1969.
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A joint motion of claimant and respondent was filed
herein requesting leave to waive the filing of briefs and
arguments. This motion was granted, and no further
pleadings have been filed herein.

Since the Attorney General does not contest the veraci-
ty nor the propriety of the items and amounts set forth in
claimant’s petition, this Court must assume that the At-
torney General agrees with the amounts thus set forth.

The Court, therefore, enters an award in favor of the
claimant in the sum of $5,546.78for the period of time from
January 1,1970, through December 31, 1970. ‘I’'hcmatter ot
claimant’sneed for additional care is reserved by this Court
for future determination.

(No.5206—Claimants awarded $271,192.00.)

JoHN C. TurLy Company, A Corporation and MicHAEL
PonTARELLI, Inc., A Corporation, Claimants, vs. STATE oF
ILLinois, Respondent.

Opinion filed April 27, 1971.

Harry M. Brostorr and DonaLp J. O’BrieN, JR., At-
torneys for Claimants.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Damaces—stipulation. Where claimant and respondent stipulate to facts
and damages, an award will be entered accordingly.

Peruin, C.J.

The instant cause was filed in December of 1964 as a
result of a dispute over a construction contract under which
the claimants were joint venturers. The parties have entered
a stipulation in which they agreed that the respondent was
liable for damages as to certain counts in the complaint.
The respondent acknowledged its liability therein to the
extent of $271,192.00 in return for which the
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claimants agreed to waive, release and relinquish any and
all claims presented under this cause;

IT IS [HEREBY ORDERED that the sum of
$271.192.00 be awarded to claimants in full satistaction of

any and all claims presented to the State under case No.
5206.

(S1). 5324 —Claimants wwarded $7.500.00.)
Joun Parron and JacoueLing R. Parron, Claimants, vs. STaTE OF
ILuiNors, Respondent.
Opinion filed April 27. 1971,
Lerrer, MewLiN, Fraser, Parkiurst & McCorp, At-
torneys for Claimants.

WiLriam J. Scortrt, Attorney General; Lee 1. MARTIN,
Assistant Attorney  General, for Respondent.

NecLiceNcE—lateral support and negligent excavation. Where respondent
excavated for a highway, antl failed to shoreup a hillside, thereby causing a series
of landslides. The negligent excavation warrants an award to clainiant.

Burks, J.

A house on a hilltop, claimants’ residence, was so badly
damaged by a landslide that it became virtually worthless
and had to be abandoned. Claimants charge that the
landslide which resulted in a total loss of their property’s
value was caused by acts of negligence on the part of the
Illinois Division of Highways.

Claimants’ residence was located on the top of a steep
hill some 100 feet back from the highway known as U.S.
Route 24, south of Rartonville, in Peoria County. The com-
plaint charges that the respondent, while constructing this
highway in 1954, was negligent in cutting back the hillside
in front of claimants’ house and in failing to exercise due
care to avoid unnecessary damage to claimants’ property.

Various other acts of negligence alleged in the
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cornplaint include the following. No prior notice was given
to the claimants as to the magnitude of the cut which was
made into the hillside. Respondent removed a concrete
block garage set into the hillside at the foot of the hill where
the cut was made. No retaining wall or other structure was
constructed by the respondent to shore up or support the
hillside after the cut was made. The employees of the Divi-
sion of Highways should have known that cutting into the
base of the hillside below the claimants’ property would
constitute a dangerous, unsafe condition and would be con-
ducive to landslides.

The complaint further states that various represen-
tations and promises were made to the claimants by
employees of the Division of Highways, both before claim-
ants purchased their property in 1953 and after respondent
had made the changes in the hillside in 1954which allegedly
caused claimants’ loss. Claimants state that none of these
representations and promises were carried out by the
respondent.

Subsequent to the cutting and removal of the dirt from
the base of the hill, according to the complaint, four
landslides occurred on the claimants’ property, which
caused varying degrees of damage. These were in 1958,
1961, 1964 and, finally, the most serious one in 1965 tore
away the foundation undcr claimants’ house and otherwise
damaged it so that it was not habitable and repair would
not be economically fcasiblc.

The complaint alleges that the claimants were forced
to move out of the property in January of 1966 because it
was no longer safe to live there; that the negligent acts of
the Division of Highways caused the property to become
valueless and claimants to lose the investment which they
had made in the acquisition and improvement of the
premises.
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The amount of $7,500.00, which claimants ask in
damages, is shown by the evidence to be a fair and even a
modest estimate of their actual financial loss. None of the
testimony relating to the amount of claimants’ damages is
denied or controverted.

No answer having been filed by the respondent, a
general traverse or denial of the facts set forth in the com-
plaint is considered as filed pursuant to the rules of this
Court. However, in the voluminous record of the hearing in
this case, we find that none of the testimony upon which
claimants rely was disputed by the respondent. It is
therefore accepted as factual. Following is a summary of
these undisputed facts presented by the claimants.

In September 1952, before the claimants purchased
and moved into the property, they called the Highway
Division for information regarding its plans for the im-
provement of the highway below and in front of the
property which they were considering buying. A represen-
tative from the Highway Division came out and talked to-
the claimants, gave them a plat showing the approximate
boundary of the proposed frontage road, and told them
that the construction would not involve a cut into the
hillside. He said that just a little bit of the bottom of the hill
would be scraped away in order to put in a curb and gutter
at the edge of the new frontage road. Thus assured, and
relying on this assurance, the claimants purchased the
property and moved in.

In the spring of 1954, without notice to the claimants,
the Highway Division cut a slice off the base of the hill all
along the front of claimants’ property within the area of the
highway right-of-way. This cut extended some 20 feet into
the hillside, and was 3 to 5 feet deep. An old garage at the
foot of the hill was removed at the time the cut was made.
The edge of the claimants’ driveway was left hanging some
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2 or 3 feet above the level of the road. No shoring, bracing
or retaining wall was built by the respondent in or against
the cut-back hillside although, after the cut, employees of
the Highway Division at various times represented to the
claimants that some sort of retaining wall would be con-
structed.

Prior to this cut, no slide or movement of earth had
occurred on the hillside for more than 50 years. Prior to
making the cut, the Highway Division had made some test
borings to determine the nature of the soil in the hillside.
None were made directly in front of the claimants’ house,
but a test boring some 110 feet away showed that the top
surface of the hillside was silty clay to a depth of 7 feet. No
attempt was made to compact or tamp down any of the
fresh dirt on the hillside which had been exposed by the
cut. The respondent was aware that the land in the general
area was conducive to sliding.

In 1958, after the completion of the highway improve-
ment, a landslide occurred on the hillside in front of the
claimants’ house. Some of the concrete blocks fell out from
underneath their front porch and rolled down the hill. The
footings underneath the front porch sank about 6 inches.
Mrs. Patton, one of the claimants, called the Highway Divi-
sion, notified them of the slide, and asked if it was due to
their cutting at the bottom of the hill. She was assured there
was nothing to worry about, and so her husband poured
some concrete on top of the old footings, replaced the
blocks under the foundation of the house, and supported
the porch floor with some heavy timbers.

In 1961 another landslide occurred some 80 feet north
of the claimants’ house, uphill from their driveway, and
almost directly above the place where the old garage had
been removed from the foot of the hill. This slide came
down over claimants’ driveway and closed it off. The
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Division of Highways was notified immediately and one of
its engineers, Mr. Louis Baxter, came out, observed the
landslide and talked to Mrs. Patton. He declined to do
anything about the removal of the dirt, and told her that
there was nothing he could do about it because it was not
on the State’s right-of-way. The claimants then contacted
the County Highway Department which sent men out to
the site with a bulldozer and cleared claimants’ driveway.

In 1964, another slide occurred uphill from the
driveway, in approximately the same area as the 1961slide.
Again the claimants’ driveway was closed by the sliding
earth. Again the Highway Division was immediately
notified and asked to clear the driveway. Again Mr. Raxter
talked to Mrs. Patton, hut told her that it was not within the
State’s right-of-way, and nothing could be done about it.
He didn’t bother to come out and look at it. That second
time, the County Highway Department refused to come
back again and clear claimants’ driveway because they said
it was the State’s responsibility. Mr. Patton finally shoveled
enough of the dirt off the driveway himself to get his car up
to the house.

In March of 1965the final catastrophic slide occurred.
This time, again, it was directly in front of the claimants’
house. It tore out the foundation beneath the porch and
carried dirt, debris, trees and shrubs down the hillside onto
the frontage road below. It left the claimants’ house
precariously overhanging the hillside, and damaged it
beyond repair. The slide originated about 20 feet above
and uphill from the top of the cut.

The landslide was newsworthy enough to cause the
Peoria Journal Star to take pictures of the scene from a
helicopter and run them in the newspaper on April 10,1965.
These published photos were among claimants’ exhibits.

On the morning after the landslide, several employees
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of the Highway Division went to the site and evidenced
great concern. Mr. J. E. Harland, respondent’s district
engineer, looked over the situation and caused a number of
pictures to be taken. Twenty-five of these photos were
selected by the attorney for the claimants as being
representative of the scene and were admitted in evidence
as claimants’ exhibits. Mr. Louis Baxter, respondent’s field
engineer, and a Mr. Scribner went to the scene also, talked
to Mrs. Patton, and suggested that she move out of the
house immediately because it was dangerous and unsafe to
live there. While these men were talking with Mrs. Patton, a
messenger came with a special delivery letter and handed it
to Mrs. Patton. The letter stated the Highway Division was
not responsible for the landslide.

After viewing the scene, a decision was made by the
respondent to leave things alone and place barricades
around the dirt and debris which had slid down the hill and
partially obstructed the frontage road. These barricades for
the protection of passing motorists remained in place for
months after the slide and are shown in the newspaper pic-
tures among claimants’ exhibits. The dirt and debris which
obstructed the road was left in place and not disturbed
because it was feared by all concerned that its removal
might precipitate another landslide. The dirt pile had not
been removed at the date of the hearing on this matter,
November 20, 1967, and traffic was required to move
around it.

Respondent, in denying liability, argues that under the
doctrine of lateral support, as enunciated in L.L.P. Ad-
joining Landowners, Sec. 11 and in numerous Illinois
decisions, claimants’ right to lateral support extends only to
their soil in its natural condition and not to their house or
any structure on their land.

We could accept this well established rule of law as
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controlling if we did not have before us the question of
negligent excavation which is governed by the equally well
established rule stated in Z.L.P.Adjoining Landowners, Sec.
14:

“In the leading case of Oy of Quincy vs. Jones, 76 11l. 231, as well as in
other decisions, the courts of this state have established the rule that the right to
excavate on one’s own property should be exercised with reasonable skill and care
in order to avoid unnecessary damage to buildings and structures on adjoining

properties, taking into consideration the character of such buildings or structures
and the nature of the soil.”

A comprehensive discussion of the doctrine of lateral
support in Illinois, and the right of action for negligent ex-
cavation, is set forth in 1956 Law Forum, pages 646 to 650.
The writer, after a review of all the applicable Illinois cases,
concludes as follows:

“Absent contributory negligence, there is always a right to recover for in-
jury to improved land for damages to both land and buildings, where the injury

was caused by negligent excavation, even though the land would not have sub-
sided without the additional weight of the buildings.”

The above rule is restated to the same effect in Z.L.P.
Adjoining Landowners, Sec. 16.

The two essential questions in this case are, first,
whether or not the Division of Highways was negligent in
some manner in cutting away the foot of the hill in front
of claimants’ house and, second, whether that negligence
caused the landslides and the accompanying damages.

Respondent insists, in its brief, that claimants failed to
maintain the burden of proving negligence on the part of
the Division of Highways. We disagree. The evidence,
taken as a whole, reveals a pattern of negligent conduct by
the respondent in this case. Several acts of the respondent
have each been the basis for a finding of negligence in the
cases cited in claimants’ brief. When these acts are con-
sidered together and in their relationship to each other,
respondent’s negligence is even more clearly established.

We find that the Division of Highways was negligent in
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some, if not all, of the following ways: when it represented
to the claimants that it would not cut into the hillside; when
it gave no notice of the cut which was made in the spring of
1954;when it failed to compact or tamp down the raw earth
exposed by the cut; when it failed to shore up the hillside,
or put up any sort of retaining wall; and when it failed to
anticipate that its cut might cause a landslide in front of the
claimants’ house.

The finding of negligence in these acts is buttressed by
the evidence showing that the respondent took no test
borings in front of the claimants’ house. Respondent knew
the soil condition some 110 feet away to be silty clay to a
depth of 7 feet and that the hillsides in the area were con-
ducive to slides. It knew that the claimants’ hill was steep
and that the cut at the bottom made it steeper. It knew that
landslides had occurred in front of claimants’ house in 1958
tearing out a part of the foundation. It knew that landslides
had occurred in 1961 and 1964 which obstructed the claim-
ants’driveway. It knew, or should have known that, prior to
the cut, no landslides had occurred on claimants’ property,
for more than 50 years. Even after the slides of 1958,1961
and 1964 on the claimants’ property, respondent made no
effort to shore the hillside with railroad ties, as it had done
elsewhere, or put in any retaining wall, although its
employees on more than one occasion assured the claim-
ants that this would be done. Respondent’s negligence is
clearly established by a very substantial weight of
evidence.

We come now to the final question as to whether
respondent’s negligent removal of lateral support was the
proximate cause of the landslide which damaged claim-
ants’ property.

The evidence, again taken as a whole, proves con-
clusively that the cut at the base of the hill did cause the
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subsequent landslides. The testimony of claimants’
witnesses shows that there had been N0 movement of the
earth on claimants’ property for more than 50 years prior to
the cut that respondent made. Frank Petri, a neighbor,
testified that he tended his cow on the meadow where the
claimants’ house was built as far back as 1912and has been
thoroughly familiar with the property ever since. He knew
that the plateau extended out beyond claimants’ front
porch and that there was room to walk around in front of it.
The claimants told about the condition of the house when
they moved in, in 1953. There were then no cracks in the
plaster of the upstairs wall or ceilings, no cracks in the foun-
dation. Other neighbors testified that the hillsides in the en-
tire area, in front of the old road, had been stable and un-
changing over the years until highway improvements
involving cutbacks were made along the base of the hills.

No rebuttal or denial was offered by the respondent to
this cumulation of evidence that (a) there had been no
landslides for half a century on the claimants’ property and
other property in the vicinity prior to cutbacks in the base
of the hillsides, and (b)after such cuts, a rash of landslides
occurred. This evidence of causation is certainly strong and
persuasive.

The respondent made one effort to refute the
circumstantial evidence of causation. It brought in an
expert, as its only witness beside Mr. Harland, the District
Highway Engineer. The expert was Dr. Thomas H.
Thornburn, a Professor at the University of Illinois,
working in the field of soil engineering. He visited the
claimants’ property the morning of his appearance as a
witness, and spent about an hour looking over the premises
and examining some of the photographs and drawings
which the Highway Division showed him. On direct
examination, he gave an opinion that the cut at the bottom
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of the hill was not the cause of the 1965 slide in front of the
claimants’ house, and that it was probably due to the bad
weather that spring. On cross-examination, Dr. Thornburn
admitted that he did not know of the 1958 slide in front of
the claimants’ house, within 4 years after the cut, and he
didn’t have any basis for determining what might have
caused that slide. He also admitted that the removal of dirt
from the bottom of a hill, if in sufficient quantity, could be
a “contributing factor” to a subsequent landslide which
originated at the top of the hill. Dr. Thornburn further
acknowledged that the condition of the soil, the history of
adjacent terrain, the steepness of the hill, and the prior
slides on the claimants’ premises, none of which factors he
had studied, would have affected his opinion.

Under these circumstances, Dr. Thornburn’s first
conclusion lacks significant credibility. The Pactors he
suggests, as being proper considerations in a reasonable
determination of cause, have been well met by claimants’
evidence. This was no minor “scraping off”, or slight
changing of the grade of the hill. It was a deep and
penetrating cut. To take the base of the hill back 20 feet,
and cut down a perpendicular slice a distance of 3 to 5 feet
all along the front of the claimants’ property, was almost an
act of wilful disregard for the safety of the claimants and
the safety of the public traveling on the frontage road
below. It is incredible that anyone could have assumed,
under the circumstances, that the hillside would remain in
place very long after taking away that much of its base
support. To compound the situation by refusing to put in
place any sort of shoring or support, even a few railroad ties
or some sort of ground cover, indicates an apparent
disregard for the foreseeable consequences.

Finally, respondent’s District Highway Engineer, Mr.



150

J. E. Harland, testified at the hearing, which was held nearly
two years after the landslide, that the Division of Highways
had not removed the dirtand debris that slid down onto the
highway from claimants’ property, although it created a
traffic problem, because “the removal of the debris may
create further sliding up the hill”. If so, it is the heighth of
inconsistency for respondent to deny that its cut in the
hillside was the cause of the slide which damaged claim-
ants’ property. The extreme care exercised by the Highway
Division after the damage was done merely accentuates the
carelessness of its previous actions which caused claimants’
financial loss.

The facts in this case distinguish it from Wheeler vs.
State, 6 C.C.R.65, in which we held that the slides were not
caused by the excavation of the road but by other factors.
In the case at hand, the burden of proving causation has
been fully met by the claimants.

Claimants have also proved that they have sustained a
financial loss of at least $7,500.00, the amount asked for in
the complaint, by any reasonable interpretation of the
evidence. As we stated earlier in this opinion, none of the
testimony relating to damages is denied or controverted.

Claimants, John Patton and Jacqueline R. Patton, the
joint tenant owners of the damaged property, are hereby
awarded the sum of $7,500.00.

(No. 5383—Claimants awarded $5,000.00.)

Woobprow WownmBLE and VELpa WomsLE, Claimants, vs. STATEOF
ILLiNoIs, Respondent.

Opinion filed April 27, 1971.
ScHIMMEL AND ScHIMMEL, Attprneys for Claimants.

WiLLiam G. CLARK, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.
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WATER PoLrution—level of care. Where the State of Illinois takes a stem
view of any act which results n water pollution, State must take the same view of
the acts of its Division of Highways, however innocent its intention may be, and
where claimants are injured when their well is polluted by calcium chloride
placed near their well by respondent, an award will be entered.

Burks, J.

This is an action to recover damages for the pollution
and contamination of claimants’ well. The pollution was
allegedly caused by acts done or permitted by the
respondent at a place along the shoulder of U. S. Route 54
in reasonably close proximity to the residence and well of
the claimants at Atlas, in Pike County, Illinois.

The complaint consists of two counts. The first count
alleges that the claimant, Velda Womble, suffered personal
injuries as a result of drinking water from her well that
contained excessive amounts of calcium chloride. The
second count is a claim for damages to property owned by
both claimants as a result of the saturation of calcium
chloride in their well.

The facts appearing from the record, which were not
disputed or effectively answered by the respondent, are
these:

For several years prior to 1958, the respondent
commenced depositing cinders in a pile along the south
shoulder of U. S. Route 54. The pile was approximately 150
feet from the point at which, in the year 1958, claimants
drilled a water well on their own property near their
dwelling, which had been built in 1956.

In or about the year 1959, respondent deposited large
amounts of calcium chloride upon and around the said
cinder pile which respondent maintained for the purpose of
using material from it, when needed, to remove or control
ice and snow on the highway. Respondent continued to
maintain the said storage pile of cinders and calcium
chloride until respondent removed it in the latter part of
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1966, shortly after the claimants became aware of the fact
that the water in their well was contaminated by an
excessive amount of calcium chloride.

The said storage pile of cinders and calcium chloride
was never under cover and it blocked the natural drainage
of water along the side of the highway. After arain, surface
water often accumulated around the pile until it seeped into
the ground. Respondent acknowledged in its stipulation of
facts that, “Undoubtedly calcium chloride saturated the soil
and a vein of water under, beneath and running in a course
toward the well of Claimants”.

In May or June of 1966, claimants observed rusting and
deterioration of their household utensils, fixtures,
appliances and particularly their water system. When this
damage to the property of claimantswas noticed, claimants
had analyses made of the water coming out of their well
and were informed by responsible authorities that the
corrosion, deterioration and disintegration of their
appliances and water system was caused by the saturation
of calcium chloride in their water supply.

At or about the same time, claimant Velda Womble
became ill and was hospitalized. Medical examination
showed that she was suffering from the results of chlorides
in her intestines and other parts of her body. Claimant
Woodrow Womble does not allege any injury to his health
from drinking his well water, apparently explained by his
testimony that he had quit drinking the water when it began
to taste too salty. Mr. Womble said that his wife continued
for a short time to drink the water until she became ill and
the tests of the water indicated its contamination.

It is not clear from the record just how long the said
storage pile of cinders and calcium chloride remained at its
same location after Velda Womble became ill and after the
contamination of the well water was confirmed in a test
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made by the Illinois Department of Public Health. Nor was
there any evidence showing that respondent had notice of
these facts prior to the removal of the pile. The stipulation
of facts by the parties on this point states: “Thereafter
respondent removed several feet of the cinders and calcium
chloride deposited along said U. S. Route 54 and filled the
hole made by such removal with gravel, crushed rock and
dirt, which dirt they took from a ditch along State Route
96.”

Suffice it to say, official tests of the water in claimants’
well, which were made after the pile was removed by the
respondent, indicated a sharp drop in chloride concentra-
tion. It had not, by the last reported test on January 31,
1968, fallen below the maximum chloride concentration
acceptable for drinking water which the parties stipulated
to be 250 milligrams per liter. This stipulation agreed with
the reports of the Illinois Department of Public Health.

We accept from the stipulation of facts by the parties,
supported by claimants’ exhibits, the following list of the
results of analyses of water taken from claimants’ well. Said
analyses were made by the State of Illinois, Department of
Public Health, George F. Forster, Chief, Division of
Laboratories, and disclosed chloride content as follows:

Date of Test Chloride Concentration
1. May 9, 1966 1700 mg. per liter
2. October 7, 1966 420 mg. per liter
3. November 7, 1966 330 mg. per liter
4. December 30, 1966 450 mg. per liter
5. January 27, 1967 290 mg. per liter
6. March 17, 1967 450 mg. per liter
7. May 8, 1967 710 mg. per liter
8. June 15, 1967 530 mg. per liter
9. July5, 1967 390 mg. per liter
10. August 18, 1967 400 mg. per liter
11. October 5, 1967 450 mg. per liter

12. January 31, 1968 380 mg. per liter
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It was stipulated by the parties that pollutional bacteria
also appeared in all of said water analyses. There was some
testimony to the effect that the dirt used by the respondent
to fill the hole, after the removal of its pile of cinders and
calcium chloride, may have been responsible for some
such further and continuing pollution of claimants’well. We
did not consider this particular evidence to be conclusive.
In any event, it merely tends to support our decision in this
case to award compensation to the claimants in the amount
of the damages which the evidence shows they sustained.

At a second hearing in this case, held after respondent
had asked leave to have further tests and surveys made, the
parties entered into the stipulation of facts previously
referred to in this opinion. The said stipulation also con-
tained an agreement as to the amount of claimants’
damages and as to any further liability of the respondent.

On these points it is stipulated as follows:

“13. As aresult of the effect of said chloride in the bodyof claimant Velda
Womble, the said claimant Velda Womble spent a total of $458.84 for hospitaliza-
tion, doctors and drugs to cure herself of her ailments.

“14. Claimant Velda Womble also sustained loss or damages in the
amount of $1695.80 for loss of time while hospitalized and recuperating and for
partial temporary or permanent disability resulting from the serious hemorrhages
she sustained due to the destruction of the mucous membrane and lining of her
digestive tract caused by the deposit of the calcium chloride from the drinking
water.

“15. Claimants Woodrow Womble and Velda Womble sustained damage
and loss in the amount of $2845.36 to their water system, pumps, washing
machines, refrigerator, humidifiers and as the cost of drilling a new well.

“17. It is further stipulated and agreed that if claimants drill or dig a new
well, respondent shall in no wise be liable for any chloride or other contamination
of any kind which therein appears.”

Independently of the stipulation of facts and tacit ad-
mission of liability entered into between the parties,
claimants sustained the burden of proving the allegations
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contained in the two-count complaint. The evidence in-
troduced showed conclusively that the respondent con-
taminated the claimants’ water system and well by
depositing the calcium chloride over a long period of time
and that the personal injuries of the claimant Velda Wom-
ble were aresult of drinking the water containing excessive
quantities of calcium chloride.

This Court holds the respondent liable for damages in
this case, not only on the admissions of its legal represen-
tative, but because the applicable law of this state is clear.

A property owner has a right to have the water in the
wells on his property possess its natural quality, free from
pollution caused by other landowners pglluting percolating
waters on their land. (Phoenix vs. Graham, 1953, 349 Ill.
App. 326. Van Brocklin vs. Gudema, 1964, 50 Ill. App. 2d
20.) Furthermore, it is also a public nuisance to pollute the
water of a spring or well. (Ch. 100%, Sec. 26, Ill.Rev.Stat.,
1969.)

The State of Illinois takes a stern view of any act that
results in water pollution. In the impartial exercise of its
sovereign authority, the State must take the same view of
any acts of its Division of Highways, however innocent the
intentions may have been, if such acts result in the pollution
or contamination of a well on neighboring property.

The Court finds that claimants are entitled to the
following awards:

Claimant Velda Womble is hereby awarded the sum of $2154.64 for loss
due to personal injuries.

Claimants Velda Womble and Woodrow Womble, jointly, are hereby
awarded the sum of $2,845.36 for damages to their property.

(No. 5390—Claim denied.)

Warp ANDErsoN Movers, Claimant, us. STATE oF ILLINOIS,
Respondent.
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Opinion filed April 27, 1971.

GiFFIN, WINNING, LINDNER, NEWKIRK, Attorneys for
Claimant.

WiLLiam J. ScotT, Attorney - General;-WiLLiam- E.
Webber, Assistant Attorney General, for Respondent.
NEecuicence—burden of proof. Where respondent’s snowplow veered in

front of claimant, causing claimant to lose control of his vehicle, the respondent
was negligent in the operation of its snowplow.

NEeGLIGENCE—contributory negligence. Claimant was guilty of contributory
negligence when he failed to sound his horn while overtaking respondent’s
snowplow.

Burks, J..

This is a claim for damages to claimant’s tractor trailer
which ran into a ditch after itsdriver lost control of his vehi-
cle as he was attempting to pass a snowplow operated by
the respondent. Claimant alleged and proved that
respondent’s snowplow turned from the right lane into and
across the left lane in front of claimant’svehicle and that the
latter thereupon turned sharply to the right to avoid a colli-
sion. In making this sharp right turn, claimant’s vehicle
jackknifed and came to rest in the ditch on the side of the
highway.

The complaint was filed on February 24, 1967, exactly
two years and some hours after the mishap in question oc-
curred, approximately 6:00 o’clock in the morning of
February 24, 1965. This action, however, was not barred by
the statute of limitations as time is computed pursuant-to
Ch.131, Sec. 1.11, Ill. Rev.Stat., 1973.

The only witness who testified at the hearing was the
driver of claimant’s vehicle, John Jenkinsen. Respondent
did not call any witnesses in its behalf and bases its defense
entirely on the testimony of Mr. Jenkinsen. Respondent
contends that his testimony does not sustain claimant’s
burden of proving that respondent’s alleged negligence was
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the proximate cause of claimant’s loss or that claimant was
free from contributory negligence.

To arrive at an accurate summation of the relevant
facts, it was incumbent upon the Court to make a careful
study of the .transcript .of the testimony._presented .at the
~hearing-in-thedight-of-the-conflicting-interpretations-placed
upon it by the briefs submitted by each of the parties.

In the absence of any evidence ‘in the record
controverting the testimony of John Jenkinsen, driver of
-claimant’s vehicle, his testimony must be-taken as true and
correct insofar as it is consistent and not contrhdictory.

We believe that the pertinent-and salient facts in Mr.
Jenkinsen’s testimony, taken in its entirety and with
_appropriate inferences :arising :therefrom, may be sum-
marized-as follows:

—The -early -morning :accident—in—question -occurred
directly west of Springfield, Illinois, on Interstate 55 at a
-location-approximately- two -miles south. of-the Clear Lake
Avenue access. -Interstate 55 is a four-lane highway with
two lanes for northbound traffic and two lanes for
southbound traffic, divided by a dirt median. A light snow
had fallen during the evening before the accident in
question.

Mr. Jenkinsen, driving claimant’s vehicle, a 1959
-International Harvester rig consisting of a cab and trailer
fully loaded with nursery stock and having a total weight of
about 30 thousand pounds, entered Interstate 55 from Clear
Lake Avenue headed south.-He-had -gradually accelerated
his speed to 40 or 45 miles per hour when he first observed
respondent’s -snowplow truck about a mile in front of him
traveling in the same southerly direction and in the same
right hand lane.

Respondent’s vehicle was a State-owned and State-
- _operated .dump.truck, equipped..with. a.snowplow _and
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appropriate lights, including a mounted rotating yellow
caution light which was flashing.

Claimant’s driver made the following statement in his
testimony, “l would estimate the speed of the snowplow at
about 35 to 40 miles an hour. | knew the driver was having
trouble since he was swerving in his lane. He had been
throwing up a lot of snow and, when he had trouble, he
lifted the plow.” At another point in his testimony, when
asked as to the speed of the snowplow when he “started to
make his move to pass”, Mr. Jenkinsen answered, “He
wasn’t going fast at all; that is why | was going to pass him. |
couldn’t judge what speed he would be going. Let’s say he
was going around 25 miles an hour. | could tell | was closing
the distance and, you know, | would have to pass.”

When Mr. Jenkinsen decided to pass and had ap-
proached a point approximately 300 feet behind the snow
plow, he turned into the left hand passing lane after in-
dicating his intentions to change lanes by use of his turn
signals. His left turn signal apparently remained on, but
there was no evidence indicating that respondent noticed
claimant’s vehicle approaching. Claimant did not sound his
horn nor give audible. signal of his approach.

When claimant’s vehicle approached a point ap-
proximately 100 feet back of the snowplow, the latter made
a turn to the left across the left lane in front of claimant’s
vehicle and into a “cross over” in the median strip.
Respondent’s snowplow gave no signal of intention to make
a left turn.

At “the very instant” claimant’s driver saw that the
snowplow had turned into the left lane, approximately 100
feet ahead, he “tapped” his brakes and slowed from 40
miles per hour to 5 miles per hour. At the “last moment” he
“swerved” sharply to his right to avoid hitting the snow-
plow; lost control of his vehicle which jackknifed and came
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to rest in the ditch on the west side of the highway about
100 feet south of the cross over into which respondent’s
snowplow had turned. There was no contact between the
vehicles.

On the above statement of facts, we conclude that
respondent was negligent in the operation of its snowplow
when it made a left turn into the lane of claimant’s on--
coming vehicle without giving any signal or warning. This
conclusion is supported by Hargrave vs. State of Illinois, 24
C.C.R. 463, which held that the State was negligent in the
operation of a snowplow. The Hargrave case also contains
the following words which are applicable in this as in all
other claims sounding in tort and based on respondent’s
negligence:

“To recover in this action, claimant must prove by a
preponderance of the evidence that not only was respon-
dent negligent, but that claimant was free from con-
tributory negligence.”

We have agreed with claimant’s contention as to the
negligence of the respondent, a contention well supported
by the points of law cited in claimant’s brief. We now turn
to the legal authority cited by the claiinant in support of its
second essential allegation, required to sustain its burden of
proof, that claimant was free from contributory negligence.
On this issue, claimant calls our attention to Ch. 954, Sec.
153, Ill.Rev.Stat., 1973, and to Rysdon v. Wice, 34 Ill. App.
2d 290; 18 N.E. 2d 754. We have undertaken to apply
claimant’s cited authority to the facts in this case.

Chap.’95%, Sec. 153 reads as follows:

§ 153. Overtaking a vehicle on the left

The following rilles shall govern the overtaking and passing of vehicles
proceeding in the same direction, subject to those limitations, exceptions, and
_special rilles hereinafter stated:

(a) The driver of a vehicle overtaking another vehicle proceeding in the
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same direction shall pass to the left thereof at a safe distance and shall not again
drive to the right side of the roadway until safely clear of the overtaken vehicle.

(b} Except when overtaking and passmg on the right 1s penunitted, the
driver of an overtaken vehicle shall give way to the right in favor of the oy ertaking
vehicle on audible signal and shall not mcrease the speed ot his v chicle until com-
pletely passed by the overtaking vehicle

Subsection (a) appears tosupport claimant’s_conten-
tion that its vehicle was properly in the left lane when
attempting to_pass_the respondent’s snowplow and-that.un-
der subsection (b) the respondent’s snowplow should have
given way to the right in favor of the overtaking vehicle on
audible signal.

The weakness in claimant’s position lies in the fact that
claimant gave no audible signal. We believe that this sub-
section establishes a condition precedent to the duty to
yield, and until such time as the overtaking vehicle sounds
its horn there is-no duty on the driver-of an overtaken vehi-
cle to “give way to the right”.

Subsection (b) places a duty on the clainiant to blow
‘his"horn if he expected the vehicle-that-he was about-to-pass
to remain in or return to the right lane. If claimant’s driver
did not expect the snowplow to return to the right lane,
then he obviously should have turned his rig back into the
-right 1ane when he-saw -the-danger approximately -100 feet
ahead in the left lane. Faillire-of-the clairiiant either (1)to
make a timely move back to the right lane or (2) blow his
horn, indicates that clairnant was negligent.

As regards the duty of claimant to blow his horn, let us
-also-look -at-Section 212-of the same chapter of the statute
which read4 in part:

‘EVery motor vehicle of the first and second division when operated on a
highway shall be equipped with a horn in good working order and capable ot
emitting sound under normal conditions audible from a distance of not less than
200 feet,”** The driver of « motor vehicle shall when reasonably necessary to
wsure safe operation give audible warning With his horn®®® " (Emphasis
supplied)

- We-assume-that-claimant’s-vehicle-was-equipped-with-a
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horn capable of giving audible warning, under normal
conditions, for a maximum of 200 feet as the statute
requires. If so, claimant’s driver was certainly in a position
to give audible warning of his intention (asper Section 153)
or his presence (asper Section 212) at some point between
200 feet-and 100 feet distance from-respondent -at which
time claimant alleges that respondent began to make his left
-turn.

As an experienced semi-trailer truck driver, which Mr.
Jenkinsen said he was, hc should have known, as he ap-
proached a snowplow traveling at a slow speed; one that
had just raised its plow; one that was having trouble; one
that was swerving in his lane; that here was a situation
envisioned by the -drafters of Section 212 when they
provided that-“the driver of a motor vehicle shall when
reasonably necessary toinsure safe operation give-audible
warning with his horn.” Claimant’s failure to give audible
warning of his approach under these circumstances
violated Section 212 and was,-therefore, -negligent -per -se.

We have examined Rysdon vs. Wice, 34 Ill. App. 2d
290, which claimant cites as authority. This case held that a
-motorist was not negligent in passing on the left when the
automobile being -passed -negligently -veered -into and
collided with the right rear fender of the passing motorist.
The passing motorist, however, was held guilty of
negligence in failing to maintain proper control of his
vehicle immediately-after the-said collision when he veered
into an oncoming traffic lane and became involved in a
-head-on -collision with -another car.

Insofar as there is any similarity of facts, we believe
that Rysdon supports our conclusion in the case before us.
Rysdon enunciates the rule that “a person has the-duty to
exercise d uecare to control his car eventhough that car was
wrongfully set in motion by the impact of another car.”

“Thisrule,when-applied-to-the facts-before-usin-which
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there was no contact between vehicles, is even stronger as
to a driver’s duty to control his vehicle. In the instant case,
claimant’s driver admits that he lost control of his vehicle
even though it had been slowed down to 5 miles per hour. It
should also be noted that after respondent’s snowplow turn-
ed into its cross-over, claimant’s vehicle traveled a distance
of about 100 feet before leaving the road and going off into
the ditch.

We find that both of the parties were guilty of
negligence in this case. It is pointless to consider the extent
or degree to which each party was negligent, since the doc-
trine of comparative negligence does not prevail in Illinois.
Chapin vs. Foege, 296 I1l. App. 96. Claimant failed to prove
that it was free from contributory negligence.

An award to claimant is, therefore, denied.

(No. 5392—Claiants awarded $6,617.74.)

KurT JonaTaT and LoreTTA Jonatat, husband and wife, and
Kane County MutuaL FIre Insurance Company, An lllinois
Mutual Fire Insurance Company, Claimants, vs. State oF
ILLinots, Respondent
Opinion filed April 27, 1971.
RepmMaN AND SHEARer and RicHarD L. CoopPer, At-
torneys for Claimants.

WiLLiam J. ScotT, Attorney General, for Respondent.

PrisoNERS AND INMATES—burden of proof. State is liable for damages only if
negligent in allowing inmate to escape from an institution.

PeErLIN, C.J.

Claimants bring this action to recover damages to a
home and personal property owned by Mr. and Mrs.
Jonatat allegedly caused by the escape of two inmates from
the Illinois State Training School for Boys at St. Charles,
Illinois. Neither the facts nor the amount of damages are in
dispute.
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One of the claimants, Mr. Kurt Jonatat, testified that on
or about February 7, 1967, he was in Florida on a vacation.
On that day, he received a call from his daughter telling
him that his house had been broken into and that he should
come home immediately. Upon returning home, he found
his house in shambles, which damage as he later discovered
was the result of a gun battle between police officers and
two escaped inmates.

Mr. Joseph ]J. McGovern, the assistant superintendent
of the Illinois State Training School for Boys testified that
he took part in the search for the two escaped boys and
discovered that they had broken a window and entered the
Jonatat home. He further testified that an attempt was
made to coax the boys from the home, but the attempt
failed and the gun battle, which did damage to the home,
resulted.

The remainder of Mr. McGovern’s testimony dealt
with the escape and the normal security precautions taken
by the training school. He testified that the school is fenced
with a fence 16 feet high with barbed wire 2 feet high on
the top of it, and that the entire enclosed area is patrolled
by three radio cars.

All of the boys with a previous history of being an
escape risk are housed in cottages inside the fence. Each
cottage has house parents, a man and a woman, and an
assistant house parent. The inmates in the instant case were
according to Mr. McGovern, housed in such a cottage.

Mr. McGovern conducted an investigation to discover
what had occurred at the time of the escape. It was learned
that the boys in this particular cottage were going to the
gymnasium that evening to play basketball. The cottage
father lined the boys up in the basement, opened the
basement door and started to walk out of the basement. At
that time, the two boys in the front of the line broke and
ran. The cottage father went back into the building and



164

notified the switchboard operator, who then notified a
guard in his parked radio car in front of the cottage.

The testimony points out that the standard procedure
in moving from one cottage to another would be to walk
the .boys .in twos. Then when they would get out .of the
building, -a-deputy =Okguard =in-a -radie -car-would follow
them down to the gymnasium with the cottage parents.

~When-an employee-learns that-a-boy-has-escaped; he-must
notify the switchboard. The switchboard then is to im-
mediately notify the deputy in the radio car.

In order for the claimants-to recover, they must-show
negligence on the part of the respondent, for, as areview of
the cases decided by this court points out, the mere proof of
an escape followed by subsequent damages, will not sustain
an award. Paulus vs. State of lllinois, 24 C.C.R. 215 and
Dixon -Fruit Co. vs. State of Illinois, 22-C.C:R. 271.

“The -Hlinois State ‘Schooel for-Boys is ot an -institution
which can be classified as a penitentiary and any alleged
negligence must be determined in-thelight of the standard
security procedures -instituted by the respondent for a
school of this nature. 1t appears from the record that if the
security guard had placed himself at the rear of the
building, where he should have been in order to observe the
boys exiting, the avenue of escape taken by the boys would
have been cut off. It would also appear that the standard
procedure precludes direct contact with the security guard
by the cottage parent although the guard, as in this instance,
was only a few feet away. This negligence gave the-boys
ample time to scale the fence and escape.

The record shows that $6,233.00 was paid by in-
tervenor, Kane County Mutual Fire Insurance Company, to
claimants, and that claimants incurred and paid an ad-
ditional sum of $384.74 as a result of the incident.

The damages caused were the proximate result of the
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negligence of the respondent. An award is therefore made
to the intervenor, Kane County Mutual Fire Insurance
Company of $6,233.00 and to the Jonatats in the amnount of
$384.74.

(No. 5415—Claimant awarded $500.00.)
Lawrence Govupring, Claimant, us. STaTE oF ILLINOIS,
Respondent.
Opinion filed April 27. 1971.
GREENBERG, JANSSEN AND BECKER, Attorneys for Claim-
ant.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

PRISONERS AND INMATES—Durden of proof. State is liable for damages only
if negligent in allowing inmate to escape from an institution.

Burks, ]J.

This is a claim for damage to claimant’s property
caused by an inmate who had escaped from respondent’s
mental institution, Peoria State Hospital.

Following the hearing on this matter which was held in
Peoria on October 30, 1967, and an investigation conducted
by respondent, the latter filed a'stipulation stating that the
facts as set out in claimant’s brief, filed June 14, 1968, are a
fair and true representation of the facts developed by the
evidence.

The facts stated in claimant’s brief, which respondent
has admitted, may be summarized as follows: at 10:35 a.m.
on March 16, 1967, one Arnold Eugene Hoff, a mental
patient and inmate at Peoria State Hospital, came to the
used car lot owned and-operated by the claimant in Barton-
ville. The said inmate, who talked only with his hands, by
gestures indicated to claimant’s lot boy, one Oran
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Brokaw, that he wanted the lot boy to start a 1959
Chevrolet automobile parked in the front row of cars
facing the street. Patient made the lot boy understand by
gestures that he merely wanted to “hear” the car’s motor
run. The lot boy complied with the patient’s request but did
not give him permission to drive the car. The patient got
into the car; raced the motor a couple of times; put the car
in gear; backed up a little bit and then took off forward
across the sidewalk, across the curb and down the street
weaving. Five blocks north of the lot from which the
patient had taken the car, without claimant’s consent, he
crashed the vehicle into Bartonville’s World War II
Memorial Monument. The car was totally wrecked and
claimant’s resultant financial loss was $500.00.

Records of the Peoria State Hospital indicate that its
patient, Arnold Eugene Hoff, was issued a ground pass
which made it possible for him to escape from the
institution. The same records show that Hoff had escaped
on prior occasions and each time had wrongfully converted
other automobiles to his own use and caused them to be
damaged.

Claimant’s conclusion, which respondent tacitly con-
cedes by its stipulation, is that respondent’s institution was
negligent in issuing a grounds pass to this particular patient,
in the light of his record, and that such negligence was the
direct or proximate cause of claimant’s loss.

Respondent stated that its stipulation and recommen-
dation were made in accordance with Ch. 23, Sec. 4041,
Ill.Rev.Stat., 1969, which reads as follows:

§ 4041. Claims

Whenever a claim is filed with the Department of Mental Health, the
Department of Children and Family Services, the Department of Public Safety,
the Youth Commission or the Department of Youth, as the case may be, for
damages resulting from personal injuries or damages to property, or both, or for
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damages resulting from property being stolen, heretofore or hereafter canscd by
an inmate who has escaped from a charitable, penal, reformatory or other
institution over which the State of Illinois has control while he was at liberty after
his escape, the Department of Mental Health, the Department of Children and
Family Services, the Department of Public Safety, the Youth Commission or the
Department of Youth, as the case may be, shall conduct an investigation to
determine the cause, nature and extent of the damages and if it be found after
investigation that the damage was caused by one who had been an inmate of such
institution and had escaped, the Department or Commission may recommend to
the Court of Claims that an award be made to the injured party, and the Court of
Claims shall have the power to hear and determine such claims.

Since the Court also finds that the facts give no
indication of contributory negligence on the part of the
claimant, he is entitled to recover the amount of his loss.

Claimant is hereby awarded the sum of $500.00.

(No.5429—Claimants awarded $3,620.99.)

GRrReaT AwmericaN Insurance Company, A Corporation, as

subrogee of Rave ano ComPANY TRANSPORTS, Inc., A Corpora-

tion, and Rave AND ComPANY TRANSPORTS, INc., A Corporation,
Claimants, vs. STATE oF lLLiNois, Respondent.

Opinion filed April 27, 1971.

CLAuUseEN, HirsH, MILLER AND GormaN, Attorneys for
Claimants.

WiLLiam J. ScoTT, Attorney General; SAuL R. WEXLER,

Assistant Attorney General, for Respondent.

Hicaways—duty of state. The State of Illinois is not an insuror of every
accident that occurs on its public highways, but does have the duty to exercise
reasonable care in the maintenance and care of its highways in order that

defective and dangerous conditions likely to injure persons lawfully on the
highways shall not exist.

HicHwAys—-duty o f state. Failure of respondent to post markings and signs
indicating the height of the bridge was negligence.

Burks, J.

This is an action to recover a loss for damages to a
tractor-trailer unit. owned by claimant, Raye and Com-
pany ‘Transports, Inc. Claimants allege that said
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trailer unit was damaged when its top struck an overhead
bridge that was apparently lower than the height of the
trailer. Respondent is charged with negligence in its
maintenance of the bridge or underpass and in its failure to
warn the public, using the underpass, of the low clearance
by appropriate signs along the approaches to the bridge or
on the bridge structure itself.

The file in this case includes the respondent’s answers
to written interrogatories directed to it through former
Attorney General William G. Clark who, prior to the
expiration of his term of office on Janury 13, 1969,
represented the respondent in this cause.

The sworn answers to claimants’ interrogatories,
signed by A. R. Tomlinson for the Division of Highways,
admits that there was no sign on the bridge structure stating
the clearance for vehicles using the underpass. This is
apparent from photo exhibits presented by the claimants. It
appears from the evidence submitted that such markings on
the bridge structure itself would have provided additional
protection to the claimants, but that such markings are not
mandatory as are the warning signs in advance of the
bridge.

Respondent’s sworn statement does, however, contain
the following answer to interrogatory #4 which tends to
dispute claimants’ contention that there were no adequate
signs giving early warning of the bridge’s low clearance on
the date the claimant’s trailer struck the bridge, November
24, 1965:

“There is a sign 200 feet west of the overpass along the right curb for
eastbound traffic There are three signs east of the overpass, the first is 100 feet
east in the center island for westbound traffic, the second is 250 feet east of the
overpass for westbound traffic along the right curb, and the third sign is 750 feet
east of the overpass for westbound traffic along the right curb.”

To asecond part of the same question in the claimants’
interrogatories, respondent stated that the above men-
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tioned signs were erected on May 14, 1964, some eighteen
months prior to the occurrence on which this cause of
action is based.

Respondent presented no evidence at the hearing to
prove that the said signswere still in place on November 24,
1965, the date of the accident.

The hearing on this cause of action was held in Chicago
on June 25, 1969.

From the evidence introduced at this hearing, it
appears that on November 24,1965, the claimant, Raye and
Company Transports, Inc., a corporation, was the owner of
a tractor-trailer unit which was being operated by itsdriver,
Dale R. Robinson, in a westerly direction on Illinois
Highway 64 (which is also known as North Avenue in
Chicago) and was passing under the Lake Street Bridge, a
bridge running in a general northerly and southerly
direction and crossing over the said Illinois Highway 64;
that, while passing under the bridge, the trailer unit struck
the west edge of the bridge damaging the trailer and the
refrigeration unit attached to it.

The evidence confirmed that the cost of repairing said
damaged trailer was $3,620.99. Of this amount, $500.00was
paid by the Raye and Company Transports, Inc., and the
balance of $3,120.99 was paid by the Great American
Insurance Company, the insurance carrier, which brings its
claim as the subrogee of its insured, Raye and Company
Transports, Inc.

John W. Powell, office manager and treasurer of the
Raye and Company Transports, Inc., testified as to the
sums expended to repair said trailer. Bills were admitted
into evidence showing that the claimant, Great American
Insurance Company, expended the sum of $3,120.99 and a
$500.00 deductible was paid by claimant, Raye and
Company Transports, Inc.



170

Dale R. Robinson testified that he was driving the
tractor-trailer at the time of the accident. He stated that he
proceeded under the bridge in question at a speed of
approximately 25 miles per hour; that the authorized speed
limit at that location is 40 miles per hour; that he was in the
outside lane next to the curb; that his trailer struck the west
sill of the bridge as he was coming out from under the
bridge; that his trailer then became wedged under the
bridge.

Mr. Robinson pointed out, on the photographs in
evidence, the place where his trailer struck the bridge and
the damage to the trailer. He said that the height span of his
trailer was 13 feet 2 inches; and that no sign was posted
prior to the bridge stating its clearance; that after the
accident he went back and checked to see if there were any
signs to advise the motoring public as to the height of the
bridge and confirmed that there were no such signs.

Introduced into evidence was a State of Illinois Manual
of Uniform. Traffic Control Devices for Streets and
Highways, published by the Department of Public Works
and Buildings, Division of Highways, Springfield, Illinois,
which sets forth the type of signs that are to be posted
advising the public of the clearance height of such bridges.
Mr. Robinson stated again that no such signs were posted.

It was stipulated by the parties that the signs in
question, identified in the manual as W12-2 and W13-3, are
mandatory in Illinois to advise motorists of clearances of
underpasses that are less than 14 feet 6 inches in height.

Since no rebuttal testimony was offered on behalf of
the respondent, the evidence presented at the hearing
conclusively proves that the respondent was negligent in
the maintenance of this bridge or underpass and in its
failure to post markings and signs indicating the height of
the bridge; and that respondent’s negligence caused the
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property damage complained of in this case. Claimant had
a right to rely on the respondent to post and maintain the
required warning signs and was not under a duty to stop
and examine this bridge or underpass as it came to it. ‘I’'hc
record shows no evidence of contributory negligence on
the part of the claimant herein.

Awards are hereby made as follows:

To Great American Insurance Company the amount of
$3,120.99.

To Raye and Company Transports, Inc., the amount of
$500.00.

(No 5487—Claimant awarded $7,500.00.)

ConsoLIpATED ENncINEerING Division, A Division of AzzAReLLi
ConstrucTion Company, A Corporation, Claimant, vs. STATE oF
ILLinots, Respondent.

Opinion filed April 27. 1971.
BissoNNETTE AND NuTTING, Attorneys for Claimant.

WiLLiam J. ScoTT, Attorney General; LEe D. MARTIN,
Assistant Attorney General, for Respondent.

ConNTRACTS—mistake of fact in hid. Where bidder’s error was unintentional,
not fraudulent,and did not arnonnt to culpable negligence, and where the accep-
tor of the bid does not alter his position prior to notice of the mistake, and would

not be prejudiced by the cancellation. the claimant may withdraw its bid without
penalty and is entitled to a refund of its deposit.

Burks, J.

This is a claim for a refund of $7,500.00, the amount of
a bid deposit cashier’s check which accompanied claim-
ant’s bid for a contract to do certain construction work for
the respondent.

The facts set forth in the complaint and in claimant’s
brief are supported by the evidence submitted at the
hearings on this matter and are not disputed by the respon-
dent.
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The testimony given at the hearings discloses that on
July 11, 1967, claimant, by its employee, Charles S. Tudor,
submitted a bid to the Department of Public Works and
Buildings on a project known as No. 74-457 for the
rehabilitation of an auditorium building located at the
Kankakee State Hospital. Mr. Tudor personally delivered
claimant’s bid to the respondent’s office in Springfield prior
to the deadline on the day bids were to be opened. Just
before delivering the bid, Mr. Tudor made a phone call to
claimant’s office in Kankakee to see if any sub-contractors
had submitted lower cost proposals as sometimes happens.
There being no changes thus indicated in the total amount
of claimant’s bid, Mr. Tudor, while stillin the phone booth,
filled in the blank lines in his bid on which the total amount
is to be written in words and in numerals. The other parts of
claimant’s bid had been carefully completed in advance
and Mr. Tudor had his cost sheets with him showing what
the total amount would be, subject to any last minute
charges.

In the space on the bid form where the amount of the
bid was to be expressed in numerals, Mr. Tudor wrote the
correct amount, $139,284.00.However, in the space where
the amount of the bid was to be expressed in words, he
inadvertently left out thirty-nine thousand and wrote: “one
hundred thousand two hundred eighty-four”. As stipulated
by the parties, Mr. Tudor’s cost sheets showed that the bid
was intended to be in the amount he wrote in figures,
$139,284.00.

Mr. Tudor put his bid in an envelope, sealed and
delivered it to respondent’s Architectural Office where it
was stamped as received. Enclosed in the envelope with the
bid was claimant’s bid deposit, a cashier’s check in the
amount of $7,500.00. Whether this check should be
recovered by the claimant or forfeited to the respondent is
the question before the Court and the subject matter of this
controversy.
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In the afternoon of the same day, on a stage in the
Armory, the bids were opened and read aloud. When they
finally came to the job on which claimant was bidding,
three other bids were read before claimant’s bid was
announced. Two of the three bids were slightly lower than
the amount Mr. Tudor thought he had bid, intended to bid
and had written in figures, the amount of $139,284.00. All
other bids were substantially higher than Mr. Tudor had
written in words, $100,284.00. Mr. Tudor said that, as far as
he was concerned at this point, he had been eliminated by
the lower bids. When the official in charge opened and
looked at claimant’sbid, he hesitated a few seconds, asked
his assistant to look it over, and then read claimant’sbid in
the amount Mr. Tudor had erroneously written in words,
“one hundred thousand two hundred eighty-four dollars”.
Mr. Tudor then got up, walked to the official’s table and
said, “There must be something wrong. That isn’t what |
bid.” The official in charge showed Mr. Tudor the amount
he had written in words and explained that he was required
to read the numbers that were written in words rather than
in figures.

Exhibits attached to the complaint show that claimant
wrote to the Department of Public Works and Buildingson
July 13, 1967, asking that its erroneous bid be withdrawn,
but on September 21, 1967, the respondent awarded the
contract to the claimant. Claimant thereupon notified the
respondent that it could not carry out the contract. The
respondent subsequently awarded the contract to another
company which did the work. The respondent has refused
to return claimant’s $7,500.00 bid deposit.

The Court recognizes that respondent’s officer in
charge of opening bids followed correct procedure in
reading the amount of claimant’sbid as expressed in words
rather than figures. Section 3-118(c) of the Commercial
Code states, “Words control figures except that if the words
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are ambiguous, figures control.” In this case the words were
not ambiguous.

The Court is also mindful of the fact that public
officials should exercise extreme care and caution to avoid
abuses of the competitive bidding processes which have
come to light in the past. An example would be a case in
which a low bidder, after being awarded a contract,
discovers that he has made a mistake in his bid and is
allowed to raise his price so long as it does not exceed the
amount of the next lowest bid. Such a practice would be
manifestly unfair to all other bonafide bidders and would
open the door to collusion, favoritism and fraud. Such is not
the situation in the case before us.

As we view the facts in this record, claimant’s error was
unintentional, not fraudulent, and did not amount to
culpable negligence. It is important to note that claimant
did not seek to have the contract awarded at the higher of
the two figures shown in its bid but merely asked
permission to withdraw its bid when it noticed its error.
Here the respondent had immediate notice of the error in
claimant’s bid, knew that the amount involved in the error
was substantial, and its position would not have been
prejudiced by allowing the requested withdrawal of claim-
ant’sbid. The rule applicable to the facts in this case is well
expressed in 13 AM. JUR.2d, Building and Construction
Contracts, Sec. 107:

“A bid based on a unilateral mistake which is so great that it niust be
considered fundamental may be avoided i equity where the mistake is honestly

made, without negligence, and the acceptor of the bid does not alter his position
prior to notice of the mistake and would not he prejudiced by the cancellation ™

The Illinois Supreme Court followed the above rule in
Bromagin vs. Bloomington (1908)234 Ill. 114. In upholding
a decree rescinding a bid and restraining the forfeiture of a
deposit, the Court noted that the bid was hastily prepared;
that within a few hours after its acceptance the bidder
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notified the city attorney of his mistake (weight of pipe
inadvertently used for cost price), and asked to be relieved,
that the city engineer had himself also noticed the mistake
when the bids were opened, and that there apparently was
nothing to prevent the board from awarding the contract to
another bidder; and said that the circumstances did not
show such negligence as should bar the relief awarded.

Bromagin appears to be the only Illinois case on the
subject other than an earlier case, Steinmeyer vs.
Schroeppel (1907) 226 I1I. 9, wherein the bidder’s mistake
was not discovered until some time after the bid was
accepted. In Bromagin the Court said that this case is
distinguished from Steinmeyer in two respects: “First, here
there seems to have been some reasonable excuse for the
error made in calculating the bid; there was no such excuse
in the Steinmeyer case. Second, here the party to whom the
bid was made knew of the mistake at the time the bid was
accepted; it was not so in the case in the 226th.”

This Court agrees with claimant’s contention that it
should have been allowed to withdraw its bid without
penalty, and is entitled to a refund of $7,500.00, the amount
of its cashier’s check deposited with the respondent.

Claimant is hereby awarded a refund in the amount of
$7,500.00.

(No. 5567—Claimant awarded $7,478.64.)

Ve
Ermuurst-CHicaco SToNE CompANY, A Delaware Corporation,
Claimant, vs. STATE oF ILLiNoIS, Division oF Hicaways, Respon-
dent.

Opinion filed April 27, 1971.
ARTHUR J. RupoLpH, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; SAUL R. WEXLER,
and JaMEs RuBIN, Assistant Attorneys General, for Respon-
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Conrracts—lapsed uppropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award tor the
amount due claimant.

Burks, J.

(No 5665—Claimant awarded $12,979.36.)

AssociaTED Service & SuppLy Co., Claimant, vs. STaTe oF
ILLinois, Respondent.

Opinion filed April 27, 1971.
Eucene WaRrD, Attorney for Claimant.

WiLLiam J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Damaces—stipulation. Where claimant and respondent stipulate as to facts
and damages, an award will be entered accordingly.

PerLIN, C.J.

This cause coming on to be heard on the Joint Stipula-
tion of the parties hereto, and the Court being fully advised
in the premises;

IT IS HEREBY ORDERED:

1. That hearings before the Court held on March 26,
1971, and April 20, 1971, revealed that the respondent was
liable for the unpaid balance of the contract;

2. That the respondent, acknowledging such liability,
has filed a Joint Stipulation herein agreeing to the entry of
an award in the amount of $12,979.36;

3. That the sum of $12,979.36 is hereby awarded to
claimant in full satisfaction of any and all claims presented
to the State under Cause No. 5665.

(No. 5715—Claimant awarded $2,698.25.)

JULIAN, DYE, JAVID, HUNTER AND NAjaF1, ASSOCIATED, Claimant, us.
StaTE OF lLLINOIS, DEPARTMENT OF VOCATIONAL REHABILITATION,
Respondent.
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Opinion filed April 27, 1971.
JULIAN, DyEg, JaviD, HUNTER AND NAJAFI, ASSOCIATED,
Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 5799 —Claimant awarded $2.43.00.)

JjoHN D. Sincer, M.D., Claimant, us. StaTe oF ILLinoIs,
DerARTMENT oF MeEnTAL HEALTH, Respondent.

Opinion filed April 27, 1971.
JoHN D. Sincer, M.D., Claimant, pro se.

WiLLiAm J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5807 —Claimant awarded $88.49.)

WiesoLpT Stores, Inc., Claimant, us. State ofF ILuinois,
DeparTMENT OF PusLic Aip, Respondent.

Opinion filrd April 27, 1971.
WiesoLpt STORES, Inc., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; Savr. R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Coiirt will enter an award for the
amount due claimant.

HoLDERMAN, J.
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(No. 5808—Claimant awarded $73.26.)

GoobpwiLL InpusTRIES OF CHIcago AND Cook CounTy, lLLinols,
Claimant, vs. STATE oF ILLinois, GovERNOR’S COMMITTEE ON
EMPLOYMENT oF THE HANDICAPPED, Respondent.

Opinion filed April 27, 1971.
GoobpwiLL INDUSTRIES OF CHICAGO AND Cook COUNTY,
ILLinois, Claimant, pro se.
WiLLIAM J. ScoTT, Attorney General; BRuce J. FINNE,
Assistant Attorney General, for Respondent.

Conrracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.

HoLDERMAN, J

(No. 5810—Claimant awarded $351.00.)
GoobpwiLL INDusTRIES oF CHIcAGO AND Cook COUNTY, ILLINOIS,
Claimant, vs. State oF lLLinois, DivisioN OF VOCATIONAL
REHABILITATION, Respondent.

Opinion filed April 27, 1971.
GoobwiLL InbusTRIES oF CHicaGo AND Cook COUNTY,
ILLinois, Claimant, pro se.
WiLLIAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLbermAN, J.

(No. 5811 —Claimant awarded $95.00.)

Davip B. HersHenson, Claimant, vs. STATE oF ILLiNois, BoARD OF
VocATIONAL EbucaTion aAnD ReHABILITATION, Respondent.
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Opinion filed April 27. 1971.
Davip B. HersHENsoN, Claimant, pro se.

WILLIAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—Ilapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due clainiant.

HoLbeErMAN, J.

(No. 5812—Claimant awarded $109.00.)

GoopwiLL InpbusTries oF CHicaco anp Cook CounTy, ILLinois,
Claimant, us. STAaTE oF IrLinois, Division oF VOCATIONAL
RenaBILITATION, Respondent.

Opinion filed April 27, 1971.
GoobpwiLL InbusTRIES OF CHicaco AND Cook CouNTy,
ILLinois, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Iapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, the Conrt will enter an award tor the
amount due claimant.

HoLberMmAN, J.

(No. 5816—Claimant awarded $200.00.)

TrAVENOL LaBoraTORIES, INnc., Claimant, us. STATE oF ILLINOIS,
DivisioN oF VOcATIONAL ReHasiLITATION, Respondent.

Opinion filed April 27, 1971.
W. J. KenpaLc I1I, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; SauL K. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
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claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLbermAN, J.

(No. 5818—Claimant awarded $1,408.50.)

CARMEN ALonzo, d/b/a CaRMEN's Movers, Claimant, vs. STaTe
oF ItLinois, DEPARTMENT oF PusLic Aip, Respondent.

Opinion filed April 27, 1971.
Epwin M. RAFrEL, Attorney for Claimant.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracrs—Ilapsed appropriation. When the appropriation froin which a

claim should have bcen paid has lapsed, the Court will enter an award tor the
amount due claimant.

HoLDERMAN, J.

(No. 5831 —Claimant awarded $195.00.)

ELLswortH Haserouck, M.D., Claimant, vs. STATE oF ILLINOIS,
DeparTMENT OF PusLic Aip, Respondent.

Opinion filed April 27, 1971.
ELLsworTH Haserouck, M.D., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLEH,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation froin which a

claim should have been paid has lapsed, the Coiirt will enter an award for the
amount due claimant.

HoLDERMAN, J.

(No. 5832—Claimant awarded $28.00.)

james L. HaL, M.D., Claimant, vs. State oF [LLINOIS,
DeparT™ENT OF PuBLic A, Respondent.
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Opinion filed April 27, 1971
JAMES L. HaLL, M.D., Claimant, pro se.
WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracrs—lapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, the Conrt will enter an award tor the
amount due claimant.

HoLbeERMAN, J.

(No.5834—Claimant awarded $20.00.)

200 X-Ray Lasoratory, Claimant, us. State oF lLLiNoIs,
DeparRTMENT OF PusLic Aib, Respondent.

Opinion filed April 27, 1971
200 X-Ray LasoraTory, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracts—lapsed appropriation. When the appropriation froin which a
claim shonld havr been paid has lapsed, the Conrt will enter an award for the
amount due claimant.

HoLbermAN, J.

(No. 5835—Claimant awarded $54.00.)

Francors J. Conte, M.ID., Claimant, us. State oF ILLiNOIS,
DeparTMENT OF PusLic Aip, Respondent.

Opinion filed April 27. 1971.
Francois J. ConTE, M.D., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL K. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which «

claini should have been paid has lapsed, the Court will cntrr an award for the
amount due claimant.

PerLin, C.J.
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(No. 5836-—Claimant awarded $105.00.)

Georce Kersey, M.D., Claimant, vs. STATE oF ILLINOIS,
DeparRTMENT OF PusLic Aip, Respondent.

Opinion filed April 27, 1971.
Georce Kersey, M.D., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracts—lapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, the Conrt will enter an award for the
amount due claimant.

HovLpeErMaAN, J.

(No. 5837—Claimant awarded $25.00.)

Gerson KarLan, M.D., Claimant, vs. State ofF ILLINOIS,
DerArRTMENT OF PusLic Aib, Respondent.

Opinion filed April 27, 1971.
GersoNn KapLan, M.D., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, the Conrt will enter an award for the
amount due claimant.

HoLDERMAN, J.

(No. 5838—Claimant awarded $360.00.)

EvansviLLE AssociaTioN FOrR THE BLinp, Inc., Claimant, vs. StaTte
oF lLuinois, Division oF VocATIONAL REHABILITATION,
Respondent.

Opinion filed April 27, 1971.

EvansviLLE AssociATION FOR THE BLinD, INc., Claini-
ant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
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Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLDERMAN, J.

(No. 5841—Claimant awarded $91.00.)

THE SaLvaTion ArRMY, AN lLLinois CorproraTION, Claimant, vs.
STATE oF ILLINOIS, DEPARTMENT oF PusLic Aip, Respondent.

Opinion filed April 27, 1971.
KENNEDY, GoLAN, MORRIS, SPRANGLER AND GREENBERG,
Attorneys for Claimant.

WiLLiam J. ScotT, Attorney General; SauL R. WexLER,
Assistant Attorney General, for Respondent.

Contracrs—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLbERMAN, J.

(No. 5843 —Claimant awarded $836.72.)

MonTerrey ConvaLescent HoME, Inc., Claimant, vs. StaTe oF
ILLinois, DepARTMENT oF MenTaL HeaLTH, Respondent.

Opinion filed April 27, 1971.

MonNTERREY CoNVALESCENT HOME, INc., Claimant, pro
se.

WiLLIAM J. ScoTT, Attorney General; BRuce J. FINNE,
Assistant Attorney General, for Respondent.
Contracts—Iapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLDERMAN, J.
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(No. 5844 —Claimant awarded $324.00.)

Rocers Park Manor, Inc., Claimant, vs. STATE OF ILLiNoIs, DixoN
StaTte ScHooL, Respondent.

Opinion filed April 27, 1971.
RoGeRs PARK MANOR, INc., Claimant, pro se.
WicLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLbermaN, J.

(No. 5849—Claimant awarded $115.00.)

Frank MiLLoy, M.D., Claimant, vs. State oF ILLINOIS, Division oF
VocaTionAL REHABILITATION, Respondent.

Opinion filed April 27, 1971.
Frank MiLLov, M.D., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracrs—Ilapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, thr Court will enter an award for the
amount due claimant.

HoLbERMAN, J.

(No. 5869—Claimant awarded $160.00.)

Licata Movine anD Storace Company, Claimant, vs. StTaTe oF
ILLinois, DeparRTMENT OF PusLic Aip, Respondent.

Opinion filed April 27, 1971.
LicaTA Movine AND Storace CompaNy, Claimant, pro
se.

WiLtiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Conrt will enter an award for the
amount due claimant.

HoLDbErMAN, J.

(No.5871—Claimant awarded $114.00.)

Licata Movine anp Storace Company, Claimant, vs. STaTe oF
ILLinois, DepARTMENT oF PusLic Aip, Respondent.

Opinion filed April 27, 1971.
Licata Movine AND STORAGE ComMPANY, Claimant, pro
se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracts—lapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due clainiant.

HOLDERMAN, J.

(No. 5875—Claimant awarded $145.53.)

St. Francis HospiTaL, Claimant, vs. State oF ILLinois, Division
oF VocATIoNAL ReHaBiLITATION, Respondent.

Opinion filed April 27, 1971.
St. FrAancis HospiTAL, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award tor the
amount due claimant.

HoLDERMAN, J.

(No. 5881 —Claimant awarded $2,097.00.)

Garpen City Encineering Company, Claimant, vs. STATE oF
ILLinois, DepaRTMENT oF GENERAL SERVICES, Respondent.
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Opinion filed April 27, 1971.
CLAUSEN, HirsH, MiLLER AND GorMAN, Attorneys for
Claimant.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HoLbERMAN, J.

(No. 5887 —Claimant awarded $194.43.)

W.G.N. FLag anD DecoraTing Co., Inc., Claimant, vs. STATE oF
ILLinois, SECRETARY OF STATE, Respondent.
Opinion filed April 27, 1971.
W.G.N. FrLac AND DecoraTIng Co., Inc., Claimant, pro
se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 5888 —Claimant awarded $12,915.25.)

New EncLano NucLear CorporaTiON, Claimant, vs. STaTE oF
ILLinois, STATE Psychiatric InsTITUTE, Respondent.

Opinion filed April 27, 1971.

NEw EncLanD NucLear CorproraTION, Claimant, pro
se.

WiLLiam J. ScotT, Attorney General; Wittiam E.
WEBBER, Assistant Attorney General, for Respondent.

ContracTs—Ilapsed appropriation. When the appropriation from which a
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claim should have been paid ha\ lapsed, the Conrt will enter an award for the
amount due clainiant.

HoLpeERMAN, J.

(No. 5891 —Claimants awarded $220,700.67.)

CounTty oF Cook, anp Cook County DeEPARTMENT OF PusLic Aip,
Claimants, us. STaTe oF lLLinois, DepARTMENT OF PusLic Aip,
Respondent.

Opinion filed April 27, 1971.
CounTty oF Cook, AND Cook CouNTY DEPARTMENT OF
PusLic Aib, Claimants, pro se.

WiLLIAm J. ScotT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due clainiant.

HoLDERMAN, J.

(No. 5900—Claimant awarded $92.00.)

JosepH K. Carvin, M.D., Claimant, us. State oF ILLiNoIS,
DepARTMENT OF PusLic Aip, Respondent.

Opinion filed April 27, 1971.
JoserH K. CaLvin, M.D.,; Claimant, pro se.

WiLLiAam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for thr
amount dne claimant.

PerLIN, CJ.
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(No. 5903—Case dismissed.)
RoBerT SPeer, Claimant, vs. STATE oF ILLINoIS, Respondent.
Opinion filed April 27, 1971.

Gieeseire, Burke anp Giiespie, Attorneys for Claim-
ant.

Wirriam J. Scott, Attorney General, for Respondent.

TorT LiasiLity Action—involves automobile accident where driver was a
member of the Illinois National Guard on Federal inactive duty. Court of Claims
held it had no jurisdiction due to the fact that said driver was not under the direc-
tion of the State of Illinois nor on any mission for the State of Illinois, but was on a
Federal mission under the control of the Federal Government pursuant to the U.S.
Code and, therefore, claimant could not recover damages, but his remedy was
under either the Federal Tort Claims Act or the National Guard Claims Act.

PeruiN, C.J.

This cause coming on by motion of respondent to dis-
miss and the Court having been advised in the premises,
having considered respondent’s suggestions in support of its
motion and accompanying documents, and claimant’s ob-
jection to the motion find that:

Because of the importance of the subject matter in-
volved in the motion to dismiss submitted by respondent,
this Court feels compelled to set forth fully the reasons
behind the action herein taken by this Court.

This case involves the Illinois National Guard and
revolves around the dual status peculiar to the National
Guard of the United States.

This dual status of the National Guard is brought about
by Title 10and Title 32 of the United States Code which are
the basic federal laws governing the National Guard.

Although the National Guard is composed of local un-
its from the various states, and although these various local
units are subject to the call of the Governor of the particular
state involved when the Governor feels that he needs the
services of the National Guard for state purposes, it is clear
from a reading of Title 10 and Title 32 that the
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mission of the National Guard is primarily a federal
mission.

Title 10, Section 261 establishes the National Guard of
each state as a reserve component of the Federal Armed
Forces.

Title 10, Section 262 establishes the purpose of these
reserve components to be to provide trained units and
qualified persons to the Federal Armed Forces in time of
war or national emergency, etc.

Title 10, Section 263 establishes the right of Congress to
call upon these reserve components “Whenever Congress
determines that more units and organizations are needed
for the national security”, and we note that this authority is
assumed without regard to the wishes of the state or states
involved.

Title 32, Sections 502 and 503 give the authority to
prescribe the type, location, time and duration of training,
in preparation for the National Guards’ primary mission, to
the President and the Secretary of the branch of the armed
forces involved.

It follows then that, whenever the National Guard is
either called into federal active duty under Title 10, Section
263 or into inactive federal training under Title 32, Sections
502 and 503, generally and Section 502(2) in particular, they
are on a federal mission and not performing a state
function.

Since they are not, at these times, performing a state
function, any tort committed by any one or more members
thereof would not constitute a tort by the State and no
liability would ensue thereby as against the State.

The Congress being aware of this situation has
provided a means of paying claims arising from torts
committed by National Guard members while on these
federal missions.



190

The first of these remedies is embodied in the Federal
Tort Claims Act which provides a source of recovery for
third parties damaged by members of the National Guard
while in the course of their mission on active federal duty.

The second of these remedies is embodied in the
National Guard Claims Act, Title 32, Section 715, which
provides a source of recovery for third parties damaged;

“by a member of the Army National Guard or the Air National Guard, as
the case may be, while engaged in training or duty under Section 316, 502, 503, 504
or 505 of this title or any other provision of law for which he is entitled to pay
under Section 206 of Title 37, or for which he has waived that pay, and acting
within the scope of hisemployment;or otherwise incident to noncombat activities
of the Army National Guard or the An National Guard, as the case may be, under
one of those sections.”

Respondent in its Suggestions in Support of Motion to
Dismiss points to Army Regulation 27-24 as amended by
change 1dated 28 January 1969 which establishes an Army
policy of treating the National Guard Claims Act as a secon-
dary source of recovery when other sources of recovery in

the various states exist.

Respondent then states that this policy established by
the Department of the Army is arbitrary, discriminatory
and capricious, and outside the authority granted the
Secretary by the Congress.

It is not for this Court to decide policy for the Depart-
ment of the Army, and this Court takes no position on the
question, as the Department of the Army is outside the
jurisdiction of this Court.

It is also outside the purview of this Court to express
any opinion as to whether the claimant has any recourse
against the federal government under either the Federal
Tort Claims Act or the National Guard Claims Act as these
Acts are, also, outside the jurisdiction of this Court.

It is not for this Court to say that this claimant should
recover his damages from anyone.
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Itis only for the Court to say that claimant has failed to
state on the face of his complaint allegations sufficient to
show a cause of action against the State of Illinoisin that he
has failed to show the National Guard driver was on a
mission for the State of Illinois, and in his objections to
respondent’s Motion to Dismiss claimant does not deny
respondent’s contentions that the National Guard driver
was on a federal mission and not on a mission for the State
of Illinais.

Claimant having failed to state a sufficient cause of
action, this Court has no jurisdiction to hear the complaint.

This Court, therefore, finds that respondent’s Motion
to Dismiss should be allowed.

IT ISHEREBY ORDERED and this case is dismissed.

(No. 5913—Claimant awarded $747.75.)

SoutH Susurean HospitaL FounbaTtion, A Not-For-Profit Cor-
poration, Claimant, vs. STaTe OF lLLiNoIs, DEPARTMENT OF
CHiLpren AND FAmILY Services, Respondent.

Opinion filed April 27, 1971.
Epomunp G. UrBaN, Attorney for Claimant.

WiLLiaM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed approprintion. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5919—Claimant awarded $80.00.)

R. C. Baracor, M.D. anp AssociaTes, Claimant, vs. StaTte oF
ILLinois, Division oF VocaTioNAL ReHABILITATION, Respondent.
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Opinion filed April 27, 1971.
R. C.BaLacot, M.D. AND AssociaTEs, Claimant, pro se.
WiLLiam J. Scorn, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 5920 —Claimant awarded $3,500.00.)

JAMES JOHN HiLger, Claimant, vs. STATE OF ILLINOIS, DEPARTMENT
oF LaBor, Respondent.

Opinion filed April 27, 1971.
RicHARD F. McParTLIN, Attorney for Claimant.
WiLLiAmM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5921 —Claimant awarded $115.00.)

JoserH MarkeL, Claimant, vs. StTaTe oF ILLiNois, DEPARTMENT OF
PusLic Aip, Respondent.

Opinion filed April 27, 1971
BLACHER, BuckuN, NELLIS AND FaAceL, Attorneys for
Claimant.
WiLLiam J. Scotr, Attorney General, for Respondent.

ConTtracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, CJ.
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(No. 5925 —Claimant awarded $5,500.00.)

Univac Division oF Sperry Rano CorproraTiON, Claimant, vs.
StaTE oF ILLINOIS, AupiTor OF PusLic AccounTs, Respondent.

Opinion filed April 27, 1971.
Univac DivisioN oF SPERRY Ranp CorpPoRATION, Claim-
ant, pro se.
WiLLiam J. ScotT, Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 5928 —Claimant awarded $690.00.)

Brooks INsTITUTE oF PHoTocrapHy, Claimant, vs. StaTe oF
ILLiNois, DivisioN oF VocATIONAL REHABILITATION, Respondent.

Opinion filed April 27, 1971.
Brooks INSTITUTE OF PHOTOGRAPHY, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5934 —Claimant awarded $376.00.)

Sancamo ELecTric Company, Claimant, vs. STATE oF ILLINOIS,
SECRETARY OF STATE, Respondent.

Opinion filed April 27, 1971.
Sancamo ELecTric CompaNny, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEeBBER, Assistant Attorney General, for Respondent.
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Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 5935—Claimant awarded $146.46.)

Bismarck Hoter, Claimant, us. State oF ILLinois, DEPARTMENT
oF CorrecTIONs, Respondent.

Opinion filed April 27, 1971.
Bismarck HoTeL, Claimant, pro se.

WicLLiam J. ScoTT, Attorney General, for Respondent.

ConTtracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5938 —Claimant awarded $140.00.)

Booker T. WriGHT, d/b/a WRricHT’s MovinG, Claimant, us. STaTte
oF lLLinois, DEPARTMENT oF PuBLIic Aib, Respondent.

Opinion filed April 27, 1971.
Booker T. WRIGHT, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 5944 —Claimant awarded $531.96.)

INsTITUTE OF LETTERING AND Desien, Claimant, vs. StaTe oF
ILLinois, Division oF VocaTionaL REHABILITATION, Respondent.
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Opinion filed April 27, 1971.
INsTITUTE OF LETTERING AND DEsign, Claimant, pro se.

WiLtiam J. ScoTT, Attorney General, for Respondent.

ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5945 —Claimant awarded $105.00.)

Rav IrBy, Claimant,us. StaTeoF ILLINOIS, DEPARTMENT OF PuBLIC
Aip, Respondent.

Opinion filed April 27, 1971.
HoLuis L. Green, Attorney for Claimant.
WiLLiam J. ScotT, Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 5946 —Claimant awarded $502.45.)

THe SaLvaTion ARMY BooTH MemoriaL HospitaL, Claimant, us.
State oF liLinois, DepARTMENT OF CHILDREN AND FamiLy
Services, Respondent.

Opinion filed April 27, 1971.
THE SaLvaTioN ArRMY BooTH MEeMoRIAL HosPITAL,
Claimant, pro se.
WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.
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(No. 5952 —Claimant awarded $256.60.)

Drevyer Mebpicar Cuinic, Claimant, vs. State oF ILuinols,
DerARTMENT OF MenTaL HeaLTH, Respondent.

Opinion filed April 27, 1971.
Drever MebicaL Cuinic, Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, CJ.

(No. 5959 —Claimant awarded $340.86.)

Newena Arcirorr, M.D., Claimant, vs. State orF ILLINOIS,
DePARTMENT OF MeENTAL HEALTH, Respondent.

Opinion filed April 27, 1971.
NeweNA Arcirorr, M.D., Claimant, pro se.

WiLLiAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, CJ.

(No. 5964 —Claimant awarded $6,366.00.)

EvLvis E. Spencer, Claimant, vs. State ofF ILLinois, CHARLES F.
Reap Zone CenTer, Respondent.

Opinion filed April 27, 1971.
RicHARD F. McPartLIN, Attorney for Claimant.

WiLLIAm J. Scorn, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, CJ.

(No. 5965 —Claimant awarded $128.73.)

ComMoNWEALTH Epison CompaNy, A Corporation, Claimant, vs.
STATE oF ILLiNois, DEPARTMENT oF PusLic Aip, Respondent.

Opinion filed April 27, 1971.

JosepH C. SibLEY, JR. and Georce O. SHAFFNER,
Attorneys for Claimant.

WiLLiAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, CJ.

(No. 5967 —Claimant awarded $336.05.)

CoTtLer Drucs, Inc., Claimant, vs. STATE oF ILLinois,
DEPARTMENT oF MenTaL HEALTH, Respondent.

Opinion filed April 27, 1971.
CotLER DRugs, Inc., Claimant, pro se.
WiLtiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, CJ.
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(No. 5968—Claimant awarded $100.00.)

Max Suaps, Claimant, us. STATe oF ILLINOIS, DEPARTMENT OF
PusLic Aip, Respondent.

Opinion filed April 27, 1971.
Max Suaps, Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have heen paid has lapsed, the Court will cntrr an award for the
amount due claimant.

PerLin, C.J.

(No. 5977 —Claimants awarded $153.10.)

JoHN R. Castro and Georce R. Backer, Claimants, us. STATE oF
ILLinois, DEPARTMENT oF CoRRECTIONS, Respondent.

Opinion filed April 27, 1971.
KLEIMAN, CORNFIELD AND FELDMAN, Attorneys for
Claimants.
WiLLiamM J. ScotT, Attorney General, for Respondent.

Conrtracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5984 —Claimant awarded $44,592.67.)

ILuinois BELL TeLerHONE CompaNy, A Corporation, Claimant, us.
STATE oF ILLiNois, DEPARTMENT OF REVENUE, Respondent.

Opinion filed April 27, 1971.
RoBerT R.V. DALENBERG, L. Bow PritcHETT and ALAN
N. BAKER, Attorneys for Claimant.

WiLLiaM J. ScotT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 5985—Claimant awarded $1,415.00.)

Somwrest, Inc., Claimant, vs. State oF lLLinois, DivisioNn oF
Hicuways, Respondent.

Opinion filed April 27, 1971.
SoILTEST, INc., Claimant, pro se.
WiLLIAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 5986 —Claimant awarded $328.00.)

JerrrRey CenTer CLinicaL LasoraTory, Claimant, vs. StaTe oF
ILLinois, DepARTMENT OoF MenTaL HeaLTH, Respondent.

Opinion filed April 27, 1971.
JErFReEY CENTER CLINICAL LABORATORY, Claimant, pro
se.
WiLLiam J. Scot, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 5992 —Claimant awarded $15,665.90.)

Omis ELevator Company, Claimant, vs. State oF ILLINOIS,
DerAarRTMENT oF GENERAL SERVICES, Respondent.
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Opinion filed April 27, 1971.
McLAucHLIN, KiNSER AND BRryanT, Attorneys for
Claimant.
WiLLiam J. ScoTT, Attorney General; SauL R. WEeXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 5993 —Claimant awarded $70.36.)

SHORECREST CONVALESCENT HoME, Inc., Claimant, vs. STATE oF
ILLinois, DEPARTMENT oF MenTAL HEALTH, Respondent.

Opinion filed April 27, 1971.
SHORECREST CONVALESCENT Howme, INnc., Claimant, pro
se.
WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, CJ.

(No. 5996 —Claimant awarded $2,746.51.)

INTERNATIONAL HARVESTER Company, Claimant, vs. STATE oF
ILLinots, Division oF HicHways, Respondent.

Opinion filed April 27, 1971.
INTERNATIONAL HARVESTER COMPANY, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
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claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 6002 —Claimant awarded $98.50.)

BeLmonT CommuniTYy HospitaL, Claimant,us. STATE oF ILLinois,
DEPARTMENT oF MENTAL HEALTH, Respondent.

Opinion filed April 27, 1971.
BeLmoNT ComMunITY HospiTaL, Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, CJ.

(No. 6004 —Claimant awarded $569.10.)

BeLL OiL Company, Claimant, us. STATE oF lLLINOIS, SECRETARY
orF State, Respondent.

Opinion filed April 27, 1971.
BeLL OiL Company, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

CoNTtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, CJ.

(No. 6006 —Claimant awarded $174.70.)

Rockrorp BEauTy Acabemy, Inc., Claimant,vs. STATE oF ILLINOIS,
Division oF VocATIONAL ReHABILITATION, Respondent.
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Opinion filed April 27, 1971.
Rockrorp BeauTy AcaApemy, INc., Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6009 —Claimant awarded $726.30.)

ConsTANCE V. Youker, Claimant, vs. STATE ofF ILLINOIS,
AbMINISTRATIVE OFFICE oF THE lLLINoIs CouRrTs, Respondent.

Opinion filed April 27, 1971.
ConsTANcE V. Youker, Claimant, pro se.
WiLLiam J. SCOTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6010—Claimant awarded $1,956.12.)

S. MEeLTzER anD Sons, Claimant, vs. STATE oF ILLINOIS,
DerPARTMENT oF CONSERVATION, Respondent.

Opinion filed April 27, 1971.
S. MELTzER AND Sons, Claimant, pro se.
WiLLIAM J. SCOTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.
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(No. 6011 —Claimant awarded $2,177.71.)

Xerox CorprORATION, Claimant, vs. STATE oF lLLinois, ELcin
STATE HosPITAL, Respondent.

Opinion filed April 27, 1971.
Xerox CorproraTiON, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLinN, C.]

(No. 6014 —Claimant awarded $133.35.)

PaTriciaA STEVENs CAReer CoLLece, Claimant, vs. STATE oF
ILLINOIS, DivisioN oF VocATIONAL REHABILITATION, Respondent.

Opinion filed April 27, 1971
PaTrICIA STEVENS INC., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 6018 —Claimant awarded $3,496.50.)

Revzen OFFice EquipMeNT Co., Claimant, vs. STATE oF ILLINOIS,
DEPARTMENT OF INSURANCE, Respondent.

Opinion filed April 27, 1971.
Revzen Orrice EquipmenT Co., Claimant, pro se.
WiLLiam J. ScoTT, Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
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claim should have berm paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6022 —Claimant awarded $327.01.)

Lybia TavLor, Claimant, vs. StaTe oF lLLiNnoIs, DEPARTMENT OF
PusLic Aip, Respondent.

Opinion filed April 27, 1971.
Lypia TAyLoR, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SAUL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim shoiiltl have bren paid has lapsed, the Court will enter an award for the
amount due clairnant.

PerLin, C.J.

(No.6031—Claimant awarded $226.42.)

WaLTer P. Anperson, Claimant, vs. STATE oF ILLinois, ILLiNois
LocaL GovernmENTAL Law EnrForceMeENT OFFICERS TRAINING
Boarp, Respondent.

Opinion filed April 27, 1971.
WALTER P. AnDERSON, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6038 —Claimant awarded $1,385.00.)

HaLpn Kozanecki, d/b/a RaLpH’s DecoraTiNG Service, Claim-
ant, us. State oF lLLinois, DeEpARTMENT OF CONSERVATION,
Respondent.
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Opinion filed April 27, 1971.
RaLPH Kozanecki, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6040 —Claimant awarded $117.40.)

CommuniTY Mebicar Center, S.C., Claimant, vs. StaTe of
ILLinois, DeparRTMENT OF MenTaL HeaLTH, Respondent.

Opinion filed April 27, 1971.
CommuniTy MebicaL CenTer, S.C., Claimant, pro se.

WiLLiam J. ScorT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation, When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6041 —Claimant awarded $459.00.)

Evans ConstrucTion Company, Claimant, vs. STaTe oF ILLINOIS,
DepARTMENT oF MENTAL HEALTH, Respondent.

Opinion filed April 27, 1971.
Evans ConsTrucTioN Company, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.
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(No. 6043 —Claimant awarded $200.00.)

RoeerT L. Mever, Claimant, vs. STaTe oF ILLiNoOIS, DivisioNn oF
VocATIONAL REHABILITATION, Respondent.

Opinion filed April 27, 1971.
RoBerT L. MEYER, Claimant, pro se.
WiLLIAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid ha5 lapsed, the Court will enter an award for the
amount due claimant.

PERLIN, C.J.

(No. 6045—Claimant awarded $48.00.)

Georce A. Conn, Claimant, vs. STATE oF ILLINOIS, BoARD OF
VocaTioN EpucaTion anp ReHABILITATION, Respondent.

Opinion filed April 27, 1971.
Georce A. Conn, Claimant, pro se.
WiLLIAM J. ScoTT, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid ha5 lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 6052—Claimant awarded $34,000.00.)

THe American AppraisaL Co., Inc., Claimant, us. StaTte oF
ILuinois, DepARTMENT OF MenTAL HEALTH, Respondent.

Opinion filed April 27, 1971.
THE AmEericaN ApprAISAL Co., INc., Claimant, pro se.

WiLLiam J. Scorn, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.
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Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5199 —Claimant awarded $25,000.00.)

ELAINE A. MeTzLER, individually and as Administratrix of the Es-
tate of Marvin MEetzLER, Deceased, Claimant, vs. STATE oF
ILLinois, Respondent.

Opinion filed May 11, 1971.
PHiLIP E. HowaRD, Attorney for Claimant.

WiLLiam G. CLark, Attorney General; MorTton L.
ZAsSLAVSKY, Assistant Attorney General, for Respondent.
Hicaways—duty of state. Where respondent owned and controlled land

upon which rotten trees were situated and of which the respondent had construc-
tive notice of the condition of the tree.

Hicuways—duty of state. The State of Illinois is not an insurer of every
accident that occurs on its public highways, but does have the duty to exercise
reasonable care in the maintenance and care of its highways in order that defec-
tive and dangerous conditions likely to injure persons lawfully on the highways
shall not exist.

PerLIN, C.].

Claimant Elaine Metzler seeks recovery of the sum of
$25,000 as a result of the death of her husband, Marvin
Metzler, who was killed on April 13, 1964, when a tree
situated next to U.S.Highway 14 (NorthwestHighway) fell
upon the cab of the truck driven by decedent.

The parties have stipulated that claimant’s decedent,
Marvin Metzler, was killed as a result of the accident and
that the trees and the land upon which they were situated
were owned and controlled by respondent.

Claimant presented several witnesses who testified as
follows:

Lt. Irvin McDougall, a police officer of the Village of
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Arlington Heights, testified that he investigated the acci-
dent on Northwest Highway on the morning of the date in
question. He found a large tree lying across the Highway
completely blocking the street and a Readi-Mix truck about
222 feet west of the tree on the south side of the highway. A
part of the base of the tree was in the ground and part of the
base was out. The base was about 4 feet from the edge of
the highway. The cab of the truck was smashed even with
the top of the hood of the truck and there was a dent on the
top part of the truck. The driver of the truck was flat on the
seat of the truck and had no movement. The witness ex-
amined the tree involved in the occurrence and saw that it
was hollow from the base upward, with decayed matter at
the bottom. There were several other trees in the im-
mediate area at that time. There was a heavy wind in the
area at the time of the occurrence.

Manley Johnson testified that he was driving a vehicle
in a southeasterly direction on Northwest Highway as the
tree fell on the truck. The witness saw the truck coming
toward him in a northwesterly direction and noticed that it
was in the proper lane for northwest traffic and was travel-
ing at a rate less than the speed limit. The witness examined
the tree after it fell and observed the trunk of the tree and
the base of the tree were decomposed and rotten.

Paul Dolinajec, Jr., testified that he lived at the site of
the accident for 43 years. Prior to April 13,1964, he noticed
that there were little openings in the base of the tree which
were visible from the exterior; that bark was missing
towards the base of the tree; that the top branches were
dying and that in his opinion, the tree was turning rotten.
There were three other trees in the area which were in very
bad shape, in the opinion of the witness.

Respondent introduced no witnesses or other evidence
during the course of the hearing, but filed a Departmental
Report with its brief.
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: Claimant cites the following cases in support of her
claim against respondent: In Dreier vs. State, 21 C.C.R. 72,
claimants recovered when a large limb from a tree fell on
their car during a rain storm. It was established that the
dangerous condition had existed for a length of time,
although it was not clear that the State had actual notice of
the defect. The Court quoted from the case of Renle vs.
City of Chicago, 268 Ill. App. 266, which held that a city
had the duty to remove any trees which become rotten or
decayed in case the trees became a menace to pedestrians.

The Court in Dreier further stated, (p. 75):

“Theposition of the tree, and the enormous size of the limb overhanging the
highway warranted a duty on the State to remove the same, if it were defective.
That the State had knowledge is in conflict; that it had constructive knowledge
seems borne out by the evidence, and required the State to exercise a duty to
remove this dangerous obstacle; and from this record, its failure to do so con-
stituted negligence.”

In Kenney vs. State, 22 C.C.R. 247, a tree limb fell on
the decedent while he was on the State Fairgrounds, and
killed him. The question arose as to whether respondent
had actual or constructive notice of the defective condition
of the tree. The Court held for the claimants, applying the
doctrine of “res ipsa loquitur” as follows: (pp.256,257,258)

“The respondent has not offered any evidence, or explained why the limb
fell, other than that it did not know the tree was in a dangerous and hazardous
condition until after the accident. We are of the opinion that, from the testinion!,.
the disease in the tree could have been determined had a proper inspection been
made by respondent’s agents. It was respondent’s duty to make such an inspection
in order to safeguard the patrons at the Fair, which fact was later recognized. as
the diseased condition in other trees surrounding the tree in question evidently
was apparent to respondent’s agents after the accident. . .."

“Under the maxim ‘res ipsa loquitur,” our courts have announced many
times that where a thing, which has caused injury, is shown to be under the
management of the party charged with negligence, an accident is such as in the
ordinary course of things does not happen, if the management uses proper care.
The accident itself affords reasonable evidence, in the absence of an explanation
by the partl. charged, that it arose from want of proper care.”

It is clear that the foregoing standards apply directly to



210

the instant case. Respondent presented no evidence which
tended to show that it exercised proper care, although
claiinant established that respondent knew or should have
known about the defective tree.

Other evidence introduced by claimant established
that the decedent was 35 pears old at the time of his death;
that he left surviving, his wife, Elaine Metzler, 39, and two
children, ages 6 and 9; that he had been employed by the
Edwin H. Mayer Construction Company for about thirteen
vears and had been so employed at the time of his death;
and that his earnings in the years immediately preceding his
death were as follows: 1961, $7,246.80; 1962, $8,548.70;
1963. $8,724.15. His family was completely dependent upon
the decedent for its support. The United States Department
of Health, Education and Welfare Life Tables indicated
that the life expectancy of a white male of the age of 35
vears IS 36.3 years, and that the life expectancy of a white
female of 41 years is 36.4 years.

Claimant is hereby awarded the sum of $25,000.

{No. 5243—Claimants awarded $6.550.00.)

Marie  Rivortorto, Georce R. PascuccieLLo and YoLanpa
Ronianazzi, Claimants, vs. STaTe oF ILLiNois, Respondent.
Opinion filed May 11, 1971.

Erwin M. PeaArL, Attorney for Claimants.

Wiiant G, Cragk, Attorney General; GeEraLp S.
GroBaian, Assistant Attorney General, for Respondent.

NecLIGENCE—due care. Where snowplow operated by respondent on ex-
pressway during snow storin swerved into another lane striking claimants” anto.
the doctrine of res‘ipsa loquitar applies. and an award will be entered for claim-
ant.

PrrLiN, C.f.

Claimants Marie Rivoltorto, George R. Pascucciello,
and Yolanda Romanazzi seek recovery of $20,000, $15,000
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and 85.000. respectively for injuries incurred when an
automobile in which they were riding collided with a snow-
plow truck owned and operated by respondent.

The facts are as follows:

Claimant, George R. Pascucciello, was driving a 1956
Chevrolet automobile in a northerly direction on the Eden’s
Expressway on March 17, 1965. Among his three passengers
were claimants Marie Rivoltorto and Yolanda Romanazzi.
All were enroute to their employment at the Hanson Steel
Company. A heavy snow was falling that inorning. A State
of Hlinois snowplow operated by Noel Paul was plowing
the left lane of the highway. The plow was traveling about
10 or 15 miles per hour. Claimant Pascucciello was traveling
about 13 or 20 miles per hour in the middle lane of the ex-
pressway and was attempting to pass the snowplow when
the snowplow skidded or the blade fell into the middle
lane. colliding with claimants’ automobile.

Claimants must prove the following before they may
recover:. (1) \freed()m of claimants from contributory
negligence.  (2) negligence of respondent, (3) that
respondent’s negligence was the proximate cause of their
injuries and (4) damages.

Claimants contend that the driver of the State snow-
plow operated the same negligently and carelessly in that
he suddenly, without warning, turned right from the pass-
ing lane into the lane of traffic on which the claimants’ vehi-
cle was operating alongside the snowplow truck, and that
the snowplow blade fell off the truck into claimants’ path.

The respondent contends that the driver of the State ot
Minois  snowplow  truck operated his vehicle with
reasonable care under the circumstances, to clear snow
from the highway on a “very snowy, very icy, very slippery
highway:” (there was about 3.9 inches of snow in the area)
that the snowplow truck skidded on an icepatch and
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unavoidably swerved to the right; that claimants’ auto had
been in a place of safety behind the snowplow; that there
were warning lights on the truck: that clainiant left the area
of safety and tried to pass the snowplow truck on an un-
cleared path without giving sufficient clearance to pass
respondent’s vehicle; and that the driver of claimants’ car
was contributorily negligent.

The respondent further charges that the passengers,
Marie Rivoltorto and Yolanda Romanazzi, were guilt)’ of
contributory negligence because they allowed themselves
to be placed in a condition of danger and did nothing to
reduce or correct the danger, such as asking the driver of
their auto to stay in the cleared path behind the snowplow
or to avoid passing the truck too closely.

While the witnesses were not in agreement as to
whether the snowplow blade suddenly fell in front of
claimants™ car or whether the truck skidded in front of
claimants” car, it would appear that respondent was
negligent.

There was no evidence that claimant was contributori-
Iy negligent in passing the snowplow by traveling in the
middle lane or not swerving into the third lane. Weather
conditions were not too dangerous to permit driving on the
expressway, as evidenced frorn the testinion). which es-
tablished heavy traffic using the road at the time of the ac-
cident,

The claimant cites the similar case of Hargrave vs.
State. 24 C.C.R. 463. 467, in which the court stated:

“Respondent claims that this was an unavoidable accident. It is the opimion
of the Conrt that the doctrine of res ipsa loquitur is properly applied in the case ut

hand. since. if proper care had been used. a snowplow frame does not ordinarily
fall off a trunck causing the truck to come to a sudden stop.”

The doctrine of res ipsa loquitur has been defined as

follows:
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“When an injury is caused by an instrumentality nnder the exclusive control
of the party charged with negligence. and is such as would not ordinarily happen
if the party having control of the instrumentality had used proper care. an in-
ference or presumption of negligence arises. The burden then rests upon the
respondent to rebut the presumption of negligence arising from the facts of the
case” (Cityof St. Louis vs. State. 24 C.C.R. 477, 479)

Claimants further urge that Noel Paul violated the Uni-
form Motor Vehicle Traffic Act, lllinois Motor Vehicle
Code, Ch. 95%, Sec. 157, Ill.Rev.Stat., 1969, which pro-
vides that whenever any roadway has been divided into two
or more clearly marked lanes of traffic, a vehicle shall be
driven as nearly as practicable entirely within a single lane
and shall not be moved from such lane until the driver has
first ascertained that such movement can be made with safe-
ty.

In the opinion of the Court, the passenger claimants
were Not contributorily negligent and the injuries which
they received were proximately caused by respondent’s
negligence in failing to keep its vehicle under control and in

its proper lane, or in failing to control the action of the
snowplow blade.

It appears from the evidence that claimant, George
Pascucciello, suffered back injuries and missed two weeks
of work. Claimant, Marie Rivoltorto, had a fracture of her
right wrist and missed 11 weeks of work. The evidence
further shows that Yolanda Romanazzi expended $50.00 for
medical expenses as a result of said accident, but she did
not appear at the hearing.

Claimants are hereby awarded the following amounts:
George R. Pascucciello is awarded the sum of $1,500;Marie
Rivoltorto is awarded the sum of $5,000 and Yolanda
Romanazzi is awarded the sum of $50.00.
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(No. 3356—Claimant awarded $1.605.59.)

AwMEeRIcaN OiL ComMPANY IncorPoraTED, A Corporation;
Claimant, vs. STATE oF ILLINoIS, VARIOUS STATE AGENCIES,
Respondent.

Opinion filed May 11, 1971.
GiLLEsPIE, BURKE AND GILLESPIE, Attorney for Claim-
ant.
WiLiant J. Scorr, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant. )

PerLiN, C.].

(No. 3630—Claimant awarded $345.77.)

Harry CHARNESKI. for the use of GENERAL CASUALTY COMPANY OF
Wisconsin, Claimant, vs. STATE oF ILLinois, ILLiNois YouTH
Coanvassion, Respondent.

Opinion filed May 11. 1971.
GiLLESPIE, Burke anD GiLLEspiE, Attorney for Claim-
ant.

WiLLiaz J. ScoTT, Attorney General; Wirriam E. WEB-
BER, Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim shoiiltl have been paid has lapsed. the Court will enter an award lor the
amount due claimant.

Peruin, C.].

(No. 3632—Claim denied.)

JupitH M. HiLpEN, as Administrator of the Estate of LoweLL R.
HiLpexn. Deceased, ancl Juorra M. HiLbpes, individually, Claimant.
vs. STATE OF ILLiNois. Division oF HigHwAys, Respondent.
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Opinion filed May 11, 1971,
Roszkowskl AND Pabbock, Attorney for Claimant.

WiLiant J. ScotT, Attorney General; BRuce J. FINNE,
Assistant Attorney General, for Respondent.

Coxtracts—lapsed appropriation. \\'hen the appropriation from which a
claiiii should have been paid has lapsed, the Court will enter an award for the
amount dric claimant.

HoLpERMAN, .

(S0.5716—Claimant awarded $49.09.)

CrLark OiL anD RerFiNING CorporaTiON, Claimant, us. STATE oF
ILuiNots, DEPARTMENT OF PusLic SAaFeTy, Respondent.

Opinion filed May 11, 1971.
Crark Om AND REFINING CorPORATION, Claimant, pro
SC.
WiLLiant J. ScotT, Attorney General; WiLLiam E.
WeBBER, Assistant Attorney General, for Respondent.

Coxtracts—lapsed appropriation. \\'hen the appropriation from which a
claim shaiiltl have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(S0.5723—Claimant awarded $454.45.)

House or Toors, INc., Claimant, us. STATE OF ILLINOIS,
DEPARTMENT OF PUBLIC SAFETY, Respondent.

Opinion filed May 11, 1971.
House or Toous, Inc., Claimant, pro se.

WiLian J. ScoTT, Attorney General;, WiLLiam E.
WeBBER, Assistant Attorney General, for Respondent.

CoxntraCcTsS—lapsed appropriation. When the appropriation froin which a
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claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5732—Claimant awarded $2,530.32.)

GuLr OiL CorporaTION, Acting by and through Gurr OiL
Company, U. S., A Division thereof, Claimant, tis. STATE oF
ILLINOIS, VARIOUs STATE AceNcies, Respondent.

Opinion filed May 11, 1971.
GuLr OiL CorpPoRATION, Claimant, pro se.
WiLLiant J. ScotT, Attornev General; WiLnian E.
Webber, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PERLIN, C.J.

(No. 5735—Claimant awarded $30.00.)

THerimMo-Fax SaLes, Inc., Claimant, vs. State orF lLLiNOIS,
DerPARTMENT oF MentaL HEALTH, Respondent.

Opinion filed May 11, 1971.
THermMoO-FAX SALES, Inc., Claimant, pro se.
WiLLianxt J. ScotT, Attorney General; WiLLiam E.
Webber, Assistant Attorney General, for Respondent.

ConTtracts—lapsed appropriution. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.

PeErLIN, C.J.

(S0.5741—Claimant awarded $125.00.)

C. E. Winpsor, M.D., Claimant,vs. Stateor lLLINOIS, Division oF
VocaTioNAL REHABILITATION, Respondent.



217

Opinion filed May 11, 1971.
WisEniaN, SHAIKEWITZ, MNcGivern, Attorney for Claim-
ant.
Wiriant J. ScotT. ‘Attorney General; WiLLiam E.
Webber, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 5742 —Claimant awarded $847.72.)

AtranTIC RicHFIELD Company, Claimant, vs. STATE oF lLLINOIS,
DeparTMENT OF CoNservaTION, Respondent.

Opinion filed May 11, 1971.
AtLanTic RicHriELD Company, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 5745—Claimant awarded $253.00.)

Nick Kerasioris, Claimant, us. STATE oF ILuinois, DEPARTMENT OF
RecistraTiON AND EbucaTion, Respondent.

Opinion filed May 11,1971.
Nick KerasioTis, Claimant, pro se.

WiLLiAm J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

CoNTracTs—lapsed appropriution. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.
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(No. 3747 —Claimant awarded $73.87.)

Daxier J. Carror, Jr., Claimant, vs. STATE oF ILLiNoss, Division
or Hicnways, Respondent.

Opinion filed May 11, 1971
DaxigL |. CarroLL, Jr., Claimant, pro se.
WiLLiam J. Scorr, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the

amount due claiinant.

PerLin, C.].

(No. 537534—Claimant m\‘_ur(led $385.00.)

Tue SprincriELd Mass TransiT District, Claimant, vs. STATE oF
b4 b
IrLiNois, State Fair Acgency, Respondent.

Opinion filed May 11, 1971.
Jantes M. WINNING, Attorney for Claimant.
WiLiant J. Scorr, Attorney General; WiLniam E.
WeBBER, Assistant Attorney General, for Respondent.

Coxtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the

amount due claimant.

PerLin, C.].

(No. 3736—Claimant awarded $370.16.)

Axprew P, Apanis, MDD, Claimant, vs. STATE ofF ILLINOIS,
DeparTvENT oF MenTAL HearnTH, Respondent.

Opinion filed May 11, 1971.
Micnarn R. Berz, Attorney for Claimant.

Winiant J. Scorr, Attorney General; WiLniant E.
WEBBER. Assistant Attorney General, for Respondent.
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ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 5757 —Claimant awarded $532.59.)

INTERNATIONAL Business MacHINES CorPORATION, Claimant, us.
STATE OF ILLINOIS, DEPARTMENT OF REVENUE, Respondent.

Opinion filed May 11, 1971.

INTERNATIONAL  Business  MAcHINES  CORPORATION,
Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Comas — -lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 5758—Claimant awarded $222.00.)

ALToN MemoriaL Hospitar, Claimant vs. STATE oF ILLINOIS,
Division oF VocATIONAL REHABILITATION, Respondent.

Opinion filed May 11, 1971.
ALToN MEMORIAL HosPITAL, Claimant, pro se.

WiLLiam ], Scott, Attorney General; Wittiam E.
WEeBBER, Assistant Attorney General, for Respondent.

Comas — -lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.
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(No. 3767—Claimant awarded $175.00.)
Lyar Lauta, Claimant, vs. STATE oF lLLiNois, Respondent.
Opinion filed May 11, 1971.
Lyar Lavth, Claimant, pro se.

WiLLiant J. Scorr, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lupsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLIN, C.].

(No. 3778—Claimant awarded $107.98.)

KaTe Marentont Founpation, Claimant, vs. STATE oF ILLINOIS,
DeparTaeNT oF PusLic AID, Respondent.

Opinion filed May 11. 1971.
Rivers, WaATT AND LoCKHART, Attorney for Claimant.

WirLiant J. ScoTT, Attorney General; SauL H. WEXLER,
Assistant Attorney General, for Respondent.

Coxtracts—lapsed appropriation. When the appropriation froin which a
claiiii shoiiltl haxv e been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(N 0. 3780—Claimant awarded $829.00.)

Monawk ‘Data Sciences CorpORATION, Claimant, vs. STATE oF
ILLINOIS, SECRETARY OF STATE, Respondent.

Opinion filed May 11. 1971
Monawk Darta Sciences CorporaTioN, Claimant, pro
se. »
Winiant J. Scorr, Attorney General; Winniant E.
WEBBER. Assistant Attorney General, for Respondent.
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ContracTs—lapsed appropriation. YWhen the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 5786 —Claimant awarded $389.65.)

PresBYTERIAN-ST.  Luke's IHospitar, Claimant, cs. STaTe or
[LiiNzois, Divisiox oF VocaTioNaL REHABILITATION, Respondent.

Opinion filed May 11, 1971.
PRESBYTERIAN-ST. LUKE’S HosPITAL, Claimant, pro se.

WiLLiam J. Scort, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Prriax. C.J.

(No. 5793 —Claimant awarded $53.00.)

Aseey Rents, Claimant, us. State oF lLuinois, Division oF
VocaTioNAL ReHaBiLITATION, Respondent.

Opinion filed May 11, 1971.
Aeeey RenTs, Claimant, pro se.

WiLLiaMm J. Scott, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.]

(No. 5804 —Claimant awarded $306.39.)

Sun OiL Company, Claimant, us. Stateor lllinois, Various StaTte
Acencies, Respondent.
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Opinion filed May 11, 1971.
Sux On. Coxtpany, Claimant, pro se.

Witriant J. Scorr, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrtracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount dae claimant.

PrrLIN, C.].

(N0, 3822 —Claitant awarded $1.621.22.)

B. & B. Erecreic, Inc., An Ilinois Corporation, Claimant, vs.
StaTe oF ILLINOIS, SECRETARY OF STATE, Respondent.

Opinion filed May 11, 1971.
Granant AND GraHAM, Attorney for Claimant.

Witriant | Scorr, Attorney General; Winniam E.
WeEBBER, Assistant Attorney General, for Respondent.

Coxrtracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

Perix, C.].

(No. 3828—Claimant awarded $4.327.00.)

Xrerox CorroratioN, Claimant, vs. STATE OF. ILLINOIS, VARIOUS
STATE AGENCIES, Hespondent.

Opinion filed May 11, 1971.
Xerox CorporaTioN, Claimant, pro se.
WirLiant J. Scort, Attorney General; SauL R. WEXLER,

Assistant Attorney General, for Respondent.

Conrracrs—lupsed appropriation. When the appropriation from which a
cluim should have been paid has Tapsed. the Court will enter an award for the
amount due claimant.

PerLin, C.].
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(No. 5892 —Claimant auarded $552.00.)

CHaRLES McCorkLE, JR., Claimant, vs. STATE orF ILLINOIS,
Governor's Revenue STupy CoMMITTEE, Respondent.

Opinion filed May 11, 1971.
CHARLEs McCorkLE, Jr., Claimant, pro se.
Wictiam J. ScotT, Attorney General; Wittiam E.
WEeBBeR, Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriafion. \\'hen the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(S0.5893 —Claimant awarded $720.34.)

Myers Brothers. Inc., Claimant, vs. STATE oF ILLINOIS, STATE
Fam Acency, Respondent.

Opinion filed May 1. 1971
Myers Brotuers, Inc.. Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLuiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5914 —Claimant awarded $137.97.)

Kennepy VALVE ManuracTuring COMPANY, Inc., A Corporation,
Claimant, vs. State ofF Iuinois, DeparRTMENT OF MENTAL
HeaLTH, Respondent.

Opinion filed May 11, 1971.
WiLLiam E. AuLcur, Attorney for Claimant.

Wicrtiam J. ScorT, Attorney General; WiLLiam E.
WEeBsBER, Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 3939—Claimant awarded $472.30.)

SaLvapore HEerrera, Claimant, us. STATE oF lLLINOIS,
DepARTMENT OF PusLic Aip, Respondent.

Opinion filed May 11, 1971.
JEroME |. KornFeLD, Attorney for Claimant.
WiLLiam J. Scotr, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. \\'hen the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 3951 —Claimant awarded S894.21.)

ALexanpErR LumBer Cowmpany, Claimant, us. State oF lLLinois,
DeparTMENT OF Law ENFORCEMENT, Respondent.

Opinion filed May 11, 1971.
ALEXANDER LumBer Company, Claimant, pro se.

WiLLiam J. Scott, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(S0.5966 —Claimant awarded $4,028.05.)

St. Francis HospiTaL, Claimant, wvs. STATE ofF ILLINOIS,
DerparTMENT oF PusLic Aib, Respondent.
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Opinion filed May 11,1971.
St. Francis HospiTAL, Claimant, pro se.
WiLLiam J. Scott, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5972 —Claimant awarded $103.00.)

CarL Anis, Claimant, us. State oF lLLinois, DEPARTMENT OF
PusLic Aip, Respondent.

Opinion filed Mmay 11,1971,
CArL Anis, Claimant, pro se.
WiLLiam J. Scorr, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, CJJ.

(No. 5973 —Claimant awarded $452.00.)

EastmMaN Kopak Company, Claimant, us. STate oF ILLiNOIS,
SecreTARY OF STATE, Respondent.

Opinion filed May 11, 1971.
Eastman Kobak Company, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. \\ hen the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLIN, C.J.
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(No. 3974—Claimant awarded $225.00.)

RosesoN's, Inc.. Claimant, vs. STATE OF ILLINOIS, DEPARTMENT OF
PusLic Aip, Respondent.

Opinion filed May 11, 1971.
Rosesox’s. Inc., Claiinant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5975—Claimant awarded $13,720.00.)

INTERNATIONAL Business MacHINES CorPoORATION, Claimant, us.
STATE OF lLLINoIS, DEPARTMENT OF LAw ENFORCEMENT,
Respondent.

Opinion filed May 11, 1971.
INTERNATIONAL  Business MACHINES CORPORATION,
Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ConTtracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PErLIN, C.J.

(No. 5979 —Claimant awarded $55.00.)

Georce M. Borin, M.D., Claimant, us. Stateor ILLinois, Division
oF VocATIONAL ReEHABILITATION, Respondent.

Opinion filed May 11, 1971.
Georce M. BoriN, M.D., Claimant, pro se.
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WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 5987 —Claimant awarded $91.33.)

Famous Barr Company, Claimant, us. State ofF ILLINOIS,
DepARTMENT OF CHILDREN AND FamiLY Services, Respondent.

Opinion filed May 11, 1971.
Famous Barr Company, Claimant, pro se.
WiLuiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. \V'hen the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6001 —Claimant awarded $113.70.)

Prairie Farms Dairy, Inc., Claimant, us. State oF lLuinols,
DeparRTMENT OF CHILDREN AND FamiLY Services, Respondent.

Opinion filed May 11, 1971.
Prairie FARMs DAIRY, Inc., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLuiam E.
WEBBER, Assistant Attorney General, for Respondent.
Conrracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.
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(S0.6003—Claimant awarded $522.14.)

Lewis MoTtor SuppLy, Inc., Claimant, us. STate oF lLLinoOIs,
DeparTMENT OF MenTAL HeaLTH, Respondent.

Opinion filed May 11, 1971.
Lewis MoTor SuppLy, INc., Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLtiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(S0.6008—Claimant awarded $301.74.)

Bureat or Business Practice, Claiinant, vs. STATE oF ILLINOIS.
Derarnaiext oF Revexve, Hespondent.

Opinion filed May 11, 1971.
BurReau oF Business PracTicg, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEeBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(S0.6017—Claimant awarded $3,491.16.)

Berry Business INTErIORs, Claimant, us. State ofF lLLinols,
SecreTARY OF STATE, Respondent.

Opinion filed May 11, 1971.
Berry Business INTERIORS, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
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Coxtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6025—Claimant awarded $62.50.)

W. C. Barrow, M.D., Claimant, vs. STATE oF ILLINOIS, DivisioN oF
VocaTioNal. REnabiLiTaTION, Respondent.

Opinion filed May 11, 1971.
W. C. Bagrow, M.D., Claimant, pro se.

WinLiant J. Scorr, Attorney General; WiLniant E.
WEBBER, Assistant Attorney General, for Respondent.

Conrtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLix, C.].

(No. 6029—Claimant awarded $392.75.)

ST. Mary's Hospital, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed May 11. 1971.
St. Mary’'s Hosprran, Claimant, pro se.

Wirniant J. Scort, Attorney General; WiLLiam E.
WeBBER, Assistant Attorney General, for Respondent.

Coxtacts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant. '

PerLiN. C.].

(No. 6030—Claimant awarded $84.00.)

St. Mary's HospitaL. Claiiiiant, vs. State ofF ILuinos.
DeparTvENT OF CHILDREN anD Famivy Services, Respondent.
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Opinion filed May 11, 1971.
St. MARY's HospITAL, Claimant, pro se.
WiLLiam J. ScotT, Attorney General, WiLLIAM E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.]

(No. 6034 —Claimant awarded $154.00.)

E. Anori, M.D., Claimant, us. STaTe oF ILLINOIS, DEPARTMENT OF
CHiLpbreN AND FAMILY SErvices, Respondent.

Opinion filed May 11, 1971.
E. Anpri, M.D., Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6035—Claimant awarded $55.35.)

FS Services, Inc., Claimant, us. STATE oF lLLiNnoIs, DEPARTMENT
oF PusLic Works anp Bumwbings, Respondent.

Opinion filed May 11, 1971.

ILLINOIS AGRICULTURAL ASSOCIATION AND AFFILIATED
CowmpaNiIEs, Attorneys for Claimant.

WiLLiam J. Scorn, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ConTtracTs—lapsed appropriation. When the appropriation from which a
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claim should have heen paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 8037—Claimant awarded $1,686.35.)

McDonneL AutomaTion Company, Claimant, us. STATE of
ILLinois, DEpARTMENT OF PusLic WoRrks AND BuILDINGS,
Respondent.

Opinion filed May 11, 1971
McDonNELL AuToMATION ComMPANY, Claimant, pro se.

WiLuiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
ContracTs—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6042—Claimant awarded $52.50.)

PetroLane Gas Service, Claimant, us. State orF lLuinois,
DeparRTMENT OF PusLic Works anp BuiLbings, Respondent.

Opinion filed May 11, 1971.
PetroLANE Gas Service, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEeBBER, Assistant Attorney General, for Respondent.
Contracts—Ilapsed appropriation. \When the appropriation from which a

claim should have been paid has lapsed, the Court «will enter an award for thr
amount due claimant.

PeErLIN, C.J.

(No. 6088—Claimants awarded $920,168.85.)

County oF Cook and Cook CounTty DeparTMENT OF PusLIc Aip,
Claimant, vs. StaTe oF lILLinois, DePARTMENT oF PusLic Aip,
Respondent.
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Opinion filed May 11, 1971.
Epwarp V. HANRAHAN, Attorney for Claimants.

WiLLiam J. Scotr, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 3419—-Claimant awarded $78,000.00.)

James McHueh ConstrucTion CoMPANY, an Illinois Corporation,
Claimant, us. STATE oF ILLINoIS, Respondent.

Opinion filed December 18, 1969.
Petition of Respondent for Rehearing denied June 9, 1971.

KorsHAK, RoTHmAN, OpPPENHEIM AND FINNEGAN, At-
torney for Claimant.

WiLLiam J. Scorr, Attorney General; Morton L.
ZAsLAVsSKY, Assistant Attorney General, for Respondent.

ConTracts— penalties for delay. \Where specifications supplied by respon-
dent indicated incorrect excavating conditions, the delay thus occasioned to the
claimant was the fault of the respondent and a penalty for delay could not be
imposed on the clainiant.

Same—same. Where claimant imposed a penalty for delay in construction
due to fact that work was damaged by barges, the delay was not the fault of the
claimant, and a penalty for the delay could not be imposed upon the claimant.

BOOKWALTER, J.

This is an action by the claimant, a general contractor,
to recover $78,000.00 in penalties assessed against it as li-
quidated damages by respondent for failure to complete a
pier cell construction contract on time.

The facts show that on August 14, 1963, claimant
entered into a contract with The Department of Public
Works and Buildings to construct eight cells for the protec-
tion of future bridge piers over the Chicago and Sanitary
Ship Canal. The contract provided for completion
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by December 2, 1963, or, “on or before a later date deter-
mined as specified herein; otherwise, the Department shall
proceed to collect liquidated damages described here-
inafter.” The liquidated damages for failure to meet the
completion date were $1,000.00 per day. The project was
finished on March 26, 1964.

The issue in this case is whether the causes of delays,
which prevented the timely completion of the pier cells,
were the types of causes, which would warrant, under the
contract, extensions of time.

The applicable provision of the contract is as follows:

“When a delay occurs due to unforeseen causes beyond the control and
without the fault or negligence of the contractor, including but not restricted to
acts of God, acts of the public enemy, governmental acts, fires, floods, epidemics,
strikes (except those caused by improper acts or omissions of the contractor),
extraordinary delays in delivery of materials caused by strikes, lock-outs, wrecks,
freight embargoes, governmental acts, or acts of God, the time of completion shall
be extended in whatever amount is determined by the Department to be
equitable.

The State allowed three extensions of time under this
provision of the contract extending the completion date
from December 2, 1963, through January 8,1964. No other
extensions were allowed, and consequently the State
withheld $78,000.00 from the contract price, representing
$1,000.00 per day for the seventy-eight days from January
8,1964, to March 26,1964, the actual completion date of the

contract.

Claimant, according to evidence introduced at the
hearing, made various requests for extensions of time,
which, if allowed, would have extended the completion
date past January 8, 1964. These requests and their alleged
justification were set forth in Paragraph 5a through e, of
claimant’s complaint. As to each of these requests, it is in-
cumbent upon claimant to show by a preponderance of the
evidence that respondent should have allowed extensions
of time as the contract provided.
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Claimant requested extensions for delays caused by
unanticipated subsurface conditions. The drawings fur-
nished by the State indicated that claimant would en-
counter the subsurface condition known technically as
“Class B Excavation”. This was not in fact encountered. In-
stead the material found was of a fine, silty nature making it
difficult to pump out the water, and to achieve a “seal” in
installing the steel sheeting for the cells. Twenty-seven ad-
ditional calendar days were required to install the steel
sheeting under these conditions. Also the drawings did not
indicate that claimant would encoupter “shot” rock, e.g.,
rock fragments produced in times past by blasting, possibly
during the original construction of the canal. Excavating
through the “shot” rock to solid rock consumed an ad-
ditional twenty-three days. These delays were the basis of a
fifty day extension request made by claimant.

Claimant’s witnesses testified that the State, when it
furnished drawings to bidders on the cell contract, had in its
possession boring logs, which showed the true subsurface
condition of the area. These boring logs contradicted the
representations made in the drawings furnished bidders on
the cell contract. Claimant discovered the existence of the
boring logs when they bid unsuccessfully on the pier con-
tracts, which were let after the cell contracts.

Claimant’s exhibit No. 5 went into great detail in
describing the subsurface conditions, which the boring logs
indicated would be found on the job site. The exhibit in
effect shows that Class B Excavation, which was stated to
exist in the contract plans, was not actually going to be pre-
sent.

Article 2.3 of the Standard Specifications reads as
follows:

“When plans or special provisions included information pertaining to sub-
surface exploration, borings, test pits, and other preliminary investigation, such
information represents only the opinion of the Department as to location,
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character and quantity of material encountered. and is only included for the con-
venience of the bidder. The Department assumes no responsibility whatsoever in
respect to the sufficiency or accuracy of the information and there is no guarantee.
either expressed or implied. that the conditions indicated are representative of
those existing throughout the work or that unanticipated developments may oc-
cur.”

The problem arises in how to relate Article 2.3 with
those portions of the special provisions quoted earlier
relating to delays due to unforeseen causes beyond the con-
trol and without the fault of the contractor. In the opinion
of this Court it does not seem reasonable, and from the
evidence is not generally required, that a contractor in-
dividually go onto a job site such as this, and make soil
borings and other subsurface explorations before bidding
the job. It appears from the evidence that the State could
have revealed the.true information as to subsurface con-
ditions, but for some reason did not do so. Taking these two
facts into account,. and the fact that Article 2.3
acknowledges the possibility of ‘“unanticipated
developments”, an estension of fifty days as requested by
claimant should have been allowed, as the delay was
beyond the control and without the fault of the contractor.

A request for an extension of seventy-two days was
made by claimant for alleged delays caused by the fact that
two cells were damaged by barges using the canal, and that
these cells had to be repaired and rebuilt. The State allowed
a twenty-five day extension, but disallowed the remaining
forty-seven days of the request.

There is nothing in the evidence, which would indicate
that claimant did not have either of the cells adequateley
lighted to avoid possible collision by traffic using the canal.
It is true that after the first collision claimant did not change
its lighting protection, but there has been no showing that
the lighting in the first instance was inadequate. Claimant
should have been given the remainder of the seventy-two
day estension request, that being forty-seven days.
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Having found that a fifty day extension for delays
caused by subsurface conditions and a forty-seven day ex-
tension for delay due to cell damage should have been
allowed by respondent, claimant is hereby awarded the
amount of $78,000.00.

(No. 5565—Claimant awarded $2,910.70.)

Mary WEISHAAR, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion filed June 9, 1971.
Krusemark AND BErTANI, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; BrRuce J. FINNE,
Assistant Attorney General, for Respondent.

NecLicence—due care. Where respondent operated a bridge, and the
bridge tender raised the bridge while claimant was walking on it. The respondent
failed to exercise due care, and an award would be entered for claimant’s injuries.

Awarp—decedent’s estate. Where claimant died subsequent to this court
reaching its decision, but just prior to filing this opinion, the award would be paid
to the administrator of claimant’s estate.

Burks, J.

Miss Mary Rose Weishaar, the claimant, was 66 years
of age when she was injured in an accident on April 6,1968,
on the Jackson Street drawbridge in Joliet. This draw-
bridge, owned and operated by the respondent, is lifted
when necessary to allow passage of river traffic beneath it.
The bridge opens in the center when the east and west por-
tions are raised up at a sharp angle. A bridge tender,
employed by the respondent, operates the bridge.

Miss Weishaar was walking in an easterly direction
from her home to downtown Joliet and was proceeding
across the drawbridge in the pedestrian walkway when the
accident occurred. She had almost crossed the bridge and
was within a few feet of the eastern end when the bridge
began to open. As the walk that she was on began to raise,
the claimant grabbed on to the guard rail but fell across and
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onto the stationary portion of the concrete walkway. She
sustained some bodily injuries described later in this opin-
ion.

The complaint charges that claimant's injuries were
caused by negligence on the part of respondent's employee,
the bridge tender, in that he failed to keep a proper lookout
for pedestrians crossing said bridge on the pedestrian
crosswalk; failed to give timely warning to the claimant that
the bridge was to be opened; and that he opened the bridge
when he knew or should have known that a pedestrian was
on the walk of the bridge.

The undisputed facts show that claimant certainly had
no advance warning that the bridge was going to be raised
when she walked on to it. The gate was not down; no bells
were ringing; no lights were flashing. It is our opinion that
the open gate and the absence of any audible or visual
warning signals could properly be regarded by the claimant
as an invitation for her to proceed. Simoneaux vs. State
Dept. of Highways (La)90 ALR2d 100.

The bridge tender, in his testimony as to the procedure
for opening the bridge, stated that he first puts on a signal
that blows a whistle; then pushes a button for bells and
lights which go on a few seconds before the first gate goes
down; that when the west gate closes behind the eastbound
traffic on the bridge, there is a waiting period of several
seconds before the east gate will close; that this intervening
period, timed automatically, is apparently calculated to be
adequate for traffic on the bridge to clear off at normal
traveling speed. That the bridge will not open until all this
has been done; and that, even when the gates are down and
the signals are on, the bridge tender does not raise the
bridge until he has looked to see if any pedestrians may be
on the bridge.

The bridge tender's visual observation to determine
whether pedestrians may be on the bridge is, in our
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judgment, required and implicit in his duty to exercise
reasonable care and to take reasonable precautions for the
safety of travelers over the structure. 39 Am.-
Jur.2d,Highways, Streets and Bridges, Sec. 553. Such visual
observation is especially necessary for the protection of
older people, like the claimant, who may not walk or be
able to walk as fast as the average‘person.

In this case, the bridge tender said that he looked but
did not see the claimant when he raised the bridge. Respon-
dent apparently attempted to excuse its employee’s failure
to see the claimant by putting in photographic evidence
showing that there were certain places on the bridge where
a pedestrian could not be seen from the bridge tender’s
house. At such points the bridge tender’s vision was
obscured by the super-structure of the bridge. This fact, it
seems to us, acknowledges that a hazardous situation exists
which should have been known to the bridge tender and
which increases the degree of care he was required to exer-
cise for the protection of a pedestrian.

The claimant was entirely free from fault and is en-
titled to recover a reasonable amount in damages for her
injuries.

Immediately after her fall, claimant was taken by am-
bulance to St. Joseph’s Hospital where she remained for
two weeks. Her injuries consisted of contusions about her
body, but x-rays revealed no broken bones. She suffered a
back strain and a rather severe contusion on her leftleg. She
also broke a cyst formation on her left breast which is
medically referred to as a carcinoma. The cyst on
claimant’s chest, of course, was not due to the accident on
the bridge but was aggravated by its causing the cyst to
bleed. Cobalt treatments were prescribed by her physician.
Her hospital and medical bills totalling $782.70 were paid
by her insurance companies.

The claimant was semi-retired but sold greeting cards
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from door to door earning approximately $25 per month.
She was prevented from conducting her occupation for ap-
proximately 11 months due to her injuries resulting in a loss
of income amounting to approximately $275.

Claimant asked, in her complaint, for damages in the
amount of $5,000.00. Based on a careful evaluation of
claimant’s relatively minor injuries due to this accident and
weighing all other factors involved, we feel that an award
for damages in the amount of $3,000.00 would be fair and
reasonable and justified. Our order will be based on our
finding that claimant has proved her case for damages in
the amount of $3,000.00.

The claimant was, at the time of the accident, a
recipient of public assistance from the Illinois Department
of Public Aid. Said Department, as required by law, filed
with this Court on June 11, 1970, a petition requesting this
Court to enforce the Department’s charge against any
award that may be entered for the claimant in this cause of
action. The amount of the Department’s charge against the
award is the amount of medical assistance the Department
has provided to the claimant from the time of her injury to
the date her award is entered, pursuant to the provisions of
Ch. 23, Sec. 11-22,111.Rev.Stat., 1969. This section excludes
from its applicability only three classes of claims or causes
of action, namely, those arising under (a) the “Workmen’s
Compensation Act”, (b)the “Workmen’sOccupational Dis-
eases Act” and (c) the “Wrongful Death Act”. Hence we
conclude that the said law applies to actions brought in the
Court of Claims and that we must recognize the charge of
the Illinois Department of Public Aid as stated in its in-
tervening petition.

The total amount of the charge which the Department
of Public Aid claims against the award in this case is $89.30.
This is the amount paid to or on behalf of the claimant for
medical assistance only. The Department claims no charge
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for the total amount of aid provided to the claimant to meet
her basic maintenance requirements since the claimant was
not considered to be employable at the time of her injury.
Since the Department of Public Aid is an agency of the
respondent, we do not believe it is necessary for the Court
to request the legislature to appropriate $89.30 out of one of
the respondent’s pockets, the general revenue fund, and put
it in another, the Department of Public Aid. The same
ultimate result can be accomplished by considering
the Department’s charge of $89.30 as a set-off against the
total award of $3,000.00, making the claimant’s net award
$2,910.70.

The penultimate paragraph of the aforesaid Section 11-
22 of the Public Aid Code states: “This Section shall not
affect the priority of an attorney’s lien under ‘an act con-
cerning attorney’s lien’ and for the enforcement of same”
(Ch. 13, Sec. 14, Ill.Rev.Stat., 1969). Hence we must also
recognize the attorney’s lien duly filed with this Court by
the law firm of Krusemark and Bertani of Joliet, attorneys
for the claimant. Said attorneys represented the claimant in
this action on a contingent fee basis and have a lien against
the award for services rendered to and on behalf of the
claimant and for costs incurred. Since the statute provides
that the attorney’slien has priority over the charge claimed
by the Illinois Department of Public Aid, the attorney’sfee
would properly be based on the total award of $3,000.00
rather than the net amount as reduced by the Department’s
charge.

Subsequent to reaching its decision in this matter and
just prior to filing this opinion, the Court was duly advised
by attorneys for the claimant, that the claimant, Mary
Weishaar, died on April 12,1971; and that her estate will be
handled by the public administrator, Mr. William Kaplan, 5
East Van Buren Street, Joliet, Illinois.

Under these circumstances the award in this case must
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be made to the claimant’s estate, and claimant’s attorneys
will have a claim against said estate for the amount of their
lien. The charge of the Department of Public Aid having
been recognized by a set-off against the total award, an
award to claimant’s estate is hereby made as follows:

To the estate of Mary Weishaar, deceased, the sum of
$2,910.70.

(No. 5477—Claimant awarded $26.45.)

Henson & MiLLs OiL Company, Claimant, os. STATEOF ILLINOIS,
DerARTMENT oF CONSERVATION, Respondent.

Opinion filed August 30, 1971
WiLLiam R. Topp, Attorney for Claimant.
WiLLiam J. ScotT, Attorney General; WiLtiam E.
WEBBER, Assistant Attorney General, for Respondent.

Cowrums—lapsed appropriation.When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, CJ.

(No. 5584—Claimant awarded $342.52.)
PeTER STAVROs, Claimant, os. STATE oF ILLiNois, Respondent.
Opinion filed August 30, 1971.
Tuomas, KostanTacos AND TRAuM, Attorney for
Claimant.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

CoNTRACT—erroneous interpretation of rules. Where respondent failed to
pay claimant for services due because 0f an erroneous interpretation of
departmental rules, an award will be entered for clainiant.

PerLiN, C.J.
This cause coming on to be heard on the Stipulation of
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the parties hereto, and the Court being fully advised in the
premises;

THIS COURT FINDS that this claim in the amount of
$342.52 is for food services rendered by the claimant to
patients of the Department of Mental Health during the
month of July, 1967, and that the reason said amount was
not previously paid is that due to an erroneous interpreta-
tion of departmental rules, this sum was sent to the New
Elms Hotel, which sum was to be remitted to the claimant.

IT IS HEREBY ORDERED that the sum of $342.52be
awarded to claimant in full satisfaction of any and all claims
presented to the State under Cause No. 5584.

(No. 5615—Claimant awarded $1,081.63.)

MosgiL O CorrorATION, A Corporation: Claimant, vs. STATE oF
ILLinois, VARIous STATE Acencies, Respondent.

Opinion filed August 30, 1971.

GirFIN, WINNING, LiNDNER, NEWKIRK AND Congn, At-
torney for Claimant.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruIN, C.J.

(No. 5k— Claimant awarded $47.50.)

SeriNcFIELD RapioLocists, Claimant, vs. StaTte ofF lLLinois,
Division oF VocATioNAL REHABILITATION, Respondent.

Opinion filed August 30, 1971.
SPRINGEIELD RADIOLOGISTS, Claimant, pro se.
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WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J. N

(No. 5714—Claimant awarded $250.00.)

RonaLp ALLEN Simmons, Claimant, us. StaTe oF ILLiNols,
Respondent.

Opinion filed August 30, 1971.
Epwarbp Zukosky, Attorney for Claimant.

WiLLiam J. ScoTtT, Attorney General; WiLtiam E.
WEeBBER, Assistant Attorney General, for Respondent.

Damaces—stipulation. Where claimant and respondent stipulate to facts
and damages, an award will be entered accordingly.

PerLiN, C.J.

This cause coming on to be heard on the Joint Stipula-
tion of the parties hereto, and the Court being fully advised
in the premises;

THIS COURT FINDS that this claim arose as a result
of a Safety Responsibility Deposit belonging to the claim-
ant being deposited in the State Treasury where the Office
of the Secretary of State was unable to retrieve it to return it
to the claimant.

IT IS HEREBY ORDERED:

1. That the sum of $250.00be awarded to claimant in
full satisfaction of any and all claims presented to the State
of Illinois under the above captioned cause.
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(No. 5744 —Claimant awarded $350.00.)

CLark Ranporpa House d/b/a SHErRMAN Housg, Claimant, vs.
STATE OF lLLiNnoIs, DEPARTMENT OF REGISTRATION AND EDUCATION,
Respondent.

Opinion filed August 30, 1971.
Sipney D. Kowmig, Attorney for Claimant.
WiLLIAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, CJ.

(No. 5749—Claimant awarded $196.16.)

WieeoLpT Stores Inc., Claimant, vs. STaTe oF ILLINOIS,
DeparRTMENT OF CHILDREN AND FAMILY Services, Respondent.

Opinion filed August 30, 1971.
WiesoLDT Stores Inc., Claimant, pro se.
WiLLiam J. Scort, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 5773—Claimant awarded $170.00.)

CarL Anis, Claimant, vs. State oF lLLiNnois, DEPARTMENT OF
PusLic Aio, Respondent.

Opinion filed August 30, 1971.
CArL Anis, Claimant, pro se.
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WiLLiam J. Scott, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed approprintion. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 5783—Claimant awarded $750.00.)

DortcH THE Mover, Claimant, us. STATE oF ILLINOIS,
DeparTMENT OF PusLic Aip, Respondent.

Opinion filed August 30, 1971.
Dortcn THE Mover, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed approprintion. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 5789 —Claimant awarded $300.00.)

WiLLiamJ. ScHnaBeL, Claimant, us. STATEOF ILLINOIS, SECRETARY
oF StaTe, Respondent.

Opinion filed August 30, 1971.
WiLLiam J. ScHNaBeL, Claimant, pro se.
WicLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due ,claimant.

PeruiN, C.J.



246

(No. 5798 —Claimant awarded $95.00.)

JAMES L. Lewis, Claimant,vs. StaTe oF ILLINOIS, DEPARTMENT OF
PusLic Aip, Respondent.

Opinion filed August 30, 1971.
JAamEs L. Lewis, Claimant, pro se.
WiLLiam J. Scorr, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Coma— -lapsedappropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 5801 —Claimant awarded $799.50.)

THE CriLbreN’s MemoriaL HospiTaL, An lllinois Corporation,
Claimant, vs. STATE oF ILLinois, DEPARTMENT oF CHILDREN AND
FamiLy Services, Respondent.

Opinion filed August 30, 1971.
WiLsoN AND MclLvaing, Attorney for Claimant.

WiLLiam J. Scorr, Attorney General; Saur R. WEXLER,
Assistant Attorney General, for Respondent.

Coma— -lapsedappropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 5874--Claimant awarded $7,434.88.)

CuarLes W. BiLLingsLea, Claimant, vs. State oF lLLinois,
Respondent.

Opinion filed August 30, 1971.
RicHAarRD F. McPartLin, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Damaces—stipulation. Where claimant and respondent stipulate to facts
and damages, an award will be entered accordingly.

PeruIN, C.J.

This cause coming on to be heard on the Joint Stipula-
tion of the parties hereto, and the Court being fully advised
in the premises;

THIS COURT FINDS that this claim in the amount of
$7,434.88 is for back salary due the claimant from the

Department of Labor for the period May 30,1967, through
May 6, 1968.

IT IS HEREBY ORDERED that the sum of $7,434.88
be awarded to claimant in full satisfaction of any and all
claims presented to the State under Cause No. 5874.

(No. 5906 —Claimant awarded $923.58.)

MicHAEL Reese HospitaL ano MebicaL center, Claimant, vs.
STATE OF ILLINOIS, DIVISION OF VOCATIONAL REHABILITATION,
Respondent.

Opinion filed August 30, 1971.
MicHaeL ReesE HospiTAL AND MebicaL CENTER, Claim-
ant, pro se.
WiLLIAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 5929—Claimant awarded $458.88.)

McHENRY SanD anD GRAVEL coMPANY, Inc., Claimant, vs. StaTe
oF ILLINoIS, Division oF HigHways, Respondent.
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Opinion filed August 30, 1971.
WiLLiam M. CARROLL, JR., Attorney for Claimant.
WiLLiaMm J. ScorTt, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Iapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PERLIN, C.J.

(No. 5994 —Claimant awarded $851.06.)

GeraLpbiNe T. Hussarp, as Executrix of the Estate of Emery
Husearp, deceased, Claimant, vs. STATE oF lLLinois, lLLINOIS
Yourn Commission, Respondent.

Opinion filed August 30, 1971.
KnuppPEL, GrosBoLL, RECKER AND TICE, Attorney for
Claimant.

WiLLiam J. ScoTT, Attorney General; wiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PERLIN, C.].

(No. 6000—Claimant awarded $765.00.)

American HospitaL SuppLy, Inc., Claimant, vs. STATE oF ILLiNoIS,
DePARTMENT oF CORRECTIONS, Respondent.

Opinion filed August 30, 1971.
GrrriN, WINNING, LINDNER, NEWKIRK AND COHEN, At-
torney for Claimant.

WiLLiam J. ScotT, Attorney General;, WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.



249

ConTracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.

PerLin, C.J.

(No. 6015-—Claiinant awarded $300.00.)

INTERNATIONAL Business Macuines CorroraTiON, Claimant, vs.
STATE oF IrLINo1s, AUDITOR oF PusLic: AcCcounTs, Respondent.

Opinion filed August 30. 1971
PreTzEL, STOUFFER, NOLAN AND ROONEY, Attorney for
Claimant.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.

PerLIN, C.J

(No. 6016 —Claimant awarded $949.15.)

BoLToN ENTERPRISES, INC., Claimant, VS. STATE OF ILLINOIS,
Division oF HicHways, Respondent.

Opinion filed August 30, 1971.
BoLton ENTERPRISES, INC., Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.

PerLin, C.J.
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(No. 6044 —Claimant awarded $2,392.00.)

Siec Peoria Company, An lllinois Corporation, Claimant, vs.
StaTE OF ILLiNois, DEPARTMENT OF PusLic WORKS AND BuiLpiINGs,
Respondent.

Opinion filed August 30, 1971.
DonALD G. Beste, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; Wittiam E.
WEBBER, Assistant Attorney General, for Respondent.

ConTtracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6046 — Claimant awarded $12,609.45.)

BurroucHs CorproraTION, Claimant, vs. STaTE oF lLLinois,
SECRETARY OF STATE, Respondent.

Opinion filed August 30, 1971.
Davis, DietcH AND RyaN, Attorney for Claimant.
WiLtiam J. ScoTtT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6047 —Claimant awarded $73.07.)

Sax ArTs & CraFrTs, Claimant,vs. StateoF ILLinois, DEpARTMENT
orF PusLic HeaLtH, Respondent.

Opinion filed August 30, 1971.
Sax ArTs & CRraFrTs, Claimant, pro se.

WiLLiam J. Scorr, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.].

(No. 6050—Claimant awarded $1,367.28.)

MiINNESOTA MINING AND MaNuFacTURING COMPANY, Claimant, vs.
STATE oF ILLiNois, DeEpARTMENT OF PuBLIC WORKS AND BUILDINGS,
Respondent.

Opinion filed August 30, 1971.
CHarLEs W. OTT, Attorney for Claimant.

WiLLiAmM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter ap award tor the
amount due claimant

PerLiIN, C.J.

(No. 6053—Claimant awarded $250.22.)

P. Sipney NeuwirTH, M.D., Claimant, vs. STATE oF ILLINOIS,
DepARTMENT OF REecISTRATION AND EDUCATION, Respondent.

Opinion filed August 30, 1971.
P. SibNEy NeuwirTH, M.D., Claimant, pro se.

Wictiam J. ScotT, Attorney General; WiLuiam E.
WEeBBER, Assistant Attorney General, for Respondent.
ContracTs—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.
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(No. 6054—Claimant awarded $243.52.)

Joun B. CunnineHam, Claimant, us. State oF ILLiNoIS, WHITESIDE
County CircuiT MaGISTRATE, Respondent.

Opinion filed August 30, 1971.
Joun B. CunnincHam, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 6058 —Claimant awarded $110.00.)

CarL Anis, Claimant, us. State oF ILLinois, DEPARTMENT OF
PusLic Aipb, Respondent.

Opinion filed August 30, 1971.
CarL Anis, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6059 —Claimant awarded $345.50.)

THE Lawyers Co-OperaTive PusLisHing Company, Claimant, vs.
StATE OF ILLiNois, ATTorNEY GENERAL’S OFFICE, Respondent.

Opinion filed August 30, 1971.
THE LawyErs Co-OperRATIVE PusLisHING COMPANY,
Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 6062 —Claimant awarded $175.00.)

Norman E. Larson, M.D., Claimant, vs. State oF lLLiNnOIs,
Division oF HeaLtH Care Faciuimies aND CHRONIC |LLNESSES,
Respondent.

Opinion filed August 30, 1971.

ALTMAN, KURLANDER AND WEIss, Attorneys for Claim-
ant.

WiLLiam J. ScoTT, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruIN, C.J.

(No. 6063 —Claimant awarded $175.00.)

Norman E. Larson, M.D., Claimant, vs. State oF ILLinols,
Division oF HeaLtH CarRe FaciLiTies aND CHRONIC |LLNESSES,
Respondent.

Opinion filed August 30, 1971.
ALTMAN, KurRLANDER AND WEIss, Attorney for Claim-
ant.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracrs—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.
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(No. 6064 —Claimant awarded $315.00.)

CHARLES L. CarroLL, Claimant, vs. STATE OF ILLINOIS,
DeparRTMENT oF PusLic Aib, Respondent.

Opinion filed August 30, 1971.
CharLEs L. CaArroLL, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6065—Claimant awarded $1,943.75.)

|NTERNAT_IONAL BL_JSINESS Macuines CorporaTion, A New York
Corporation, Claimant, vs. STaTe oF ILLINOIS, SECRETARY OF
STATE, Respondent.

Opinion filed August 30, 1971.
PRETZEL, STOUFFER, NOLAN AND RoonEy, Attorney for
Claimant.
WicrLiam J. Scort, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6066 —Claimant awarded $110.00.)

LeoNARD CoLBERT, as Administrator of the Estate of Iba PERRY,
deceased, Claimant, vs. STATE oF lLLinois, DEPARTMENT oF PuBLIC
Aip, Respondent.

Opinion filed August 30, 1971.
Leonarp CoLBERT, Claimant, pro se.
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WiLLIAM J. ScoTT, Attorney General; Ebwarp L.S.
ARKEMA, JR., Assistant Attorney General, for Respondent.

Contracts—lapsed uppropriotion. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for thr
amount due claimant.

PerLIN, CJ.

(No. 6068 —Claimant awarded $304.00.)

FLorence CriTtentoN Peoria Home, Claimant, os. StaTte oF
ILLiNoIs, DeEPARTMENT OF CHILDREN AND FAMILY SERviICES,
Respondent.

Opinion filed August 30, 1971.
FLorencE CRITTENTON PEORIA HOME, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed uppropriation. When the appropriation froni which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, CJ.

(No. 6069 —Claimant awarded $260.00.)

Mary CraNe Nursery ScHooL, Claimant, 0s. STATE oF ILLINOIS,
DerARTMENT oF CHILDREN AND FamiLy Services, Respondent.

Opinion filed August 30, 1971.
Mary CRANE NURsSERY ScHooL, Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; SAUL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.
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(No. 6070—Claimant awarded $466.85.)

Freeport MemoRrIAL HospiTaL, A Non-Profit Illinois Corporation,
Claimant, vs. State oF lLLinois, DEPARTMENT oF CHILDREN AND
FamiLy SERvICES, Respondent.

Opinion filed August 30, 1971.
JoHN G. Wrrron, Attorney for Claimant.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award tor the
amount due claimant.

PERLIN, C.]J.

(No. 6073 —Claimant awarded $487.49.)

FiDELITY ano Deposit CoMPANY oF MaryLanp, Claimant, vs.
STATE oF ILLINOIS, DEPARTMENT oF Revenug, Respondent.

Opinion filed August 30, 1971
Dent, Hampron and Doten, Attorneys for Claimant.

WiLLIAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid hits lapsed, the Conrt will enter an award for the
amount due claimant.

Peruin, C.].

(No.6074—Claimant awarded $131.59.)

Sanpor Kirsche, d/b/a THRIFTY Foop MarT, Claimant, vs. StaTte
oF ILuinois, DEPARTMENT oF PugLic Aip, Respondent.

Opinion filed August 30, 1971.
SILBERMAN AND SILBERMAN, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; SauL K. WEXLER,
Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation froni which «
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6075—Claimant awarded $4,684.10.)
LorD, BisseLL anD Brook, Claimant, vs. STaTe orF ILLINOIS,
DePARTMENT oF FINANCIAL InsTITUTIONS, Respondent.
Opinion filed August 30, 1971.

Lorp, BisseLL AND Brook, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, CJ.

(No. 6076 —Claimant awarded $400.00.)

M. D. AprLE, D.D.S., Claimant, vs. STaTE OF ILLINOIS, DIVISION OF
VOCATIONAL ReHABILITATION, Respondent.

Opinion filed August 30, 1971.
M. D. ArpLE, D.D.S., Claimant, pro se.

WiLriam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6077 —Claimant awarded $1,182.72.)

INTERNATIONAL Business MacHings CorporaTiON, Claimant, vs.
STATE oF ILLinois, CommissioN oF HumaN ResouRcES,
Respondent.
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Opinion filed August 30, 1971.
INTERNATIONAL  Business MacHINEs CORPORATION,
Claimant, pro se.
WicLLiam J. ScotT, Attorney General; Wictiam E.
WEBBER, Assistant Attorney General, for Respondent.

ConTtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiIN, C.J.

(So 6078 —Claimant awarded $83.55 )

WINFIELD, INc., Claimant, vs. STATE OF ILLINOIS, DEPARTMENT OF
MEeNTAL HeaLTH, Respondent.

Opinion filed August 30, 1971.
WinrFIELD, Inc., Claimant, pro se.
WicLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6087 —Claimant awarded $1,023.38.)

PioNEeR Press, Inc., Claimant, 0s. STATEOF ILLINOIS, DEPARTMENT
oF GENERAL Services, Respondent.

Opinion filed August 30, 1971.
PioNeer Press, Inc., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a,
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6089 —Claimant awarded $740.30.)

DictapHoNE CorproraTION, Claimant, us. STate oF ILLiNols,
DepArRTMENT OF MeNnTAL HeaLTH, Respondent.

Opinion filed August 30, 1971
DictapHoNE CorrorATION, Claimant, pro se.

WiLLiAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTracts—Ilapsed appropriation. \When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLIN, C.]J.

(No. 6092 —Claimant awarded 8367.82.)

Leo W. Dunn, Claimant, us. STaTe oF ILLINOIS, DEPARTMENT OF
PusLic Works AND BuiLpines, Respondent.

Opinion filed August 30, 1971.
Leo W. DunN, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6095—Claimant awarded $905.49.)

Berry L. Remwscammr, Claimant, us. State oF lLuinois,
DeparTMENT OF -PuBLic Aip, Respondent.
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Opinion filed August 30, 1971.
BeTTY L. REinscHmipT, Claimant, pro se.
WiLuiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J

(No. 6096 —Claimant awarded $41.00.)

CarL F. HamiLTon, Claimant, vs. STaTe oF ILLinois, Division oF
VOCATIONAL ReHABILITATION, Respondent.

Opinion filed August 30, 1971.
CarL F. HamILTON, Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation froni which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6099 —Claimant awarded $3,708.62.)

JEroME H. Tomsuen, LTD., Claimant, vs. STATE oF ILLiNOIS,
DeparRTMENT OF INSURANCE, Respondent.

Opinion filed August 30, 1971.
Jerome H. TorsueN, LTp., Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.
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(No. 6100 —Claimant awarded $452.00.)

NaLco CHemicaL Cowmpany, Claimant, vs. State’ oF lLuinois,
Divison oF Hicaways, Respondent.

Opinion filed August 30, 1971.
L. H. Lemieux, Attorney for Claimant.
WicLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6101 —Claimant awarded $41,022.30.)

CArROLL SEATING CompPANY, INc., Claimant, vs. STATEOF ILLINOIS,
DerpARTMENT OF GENERAL SERvVICES, Respondent.

Opinion filed August 30, 1971.
CaRrRoLL SeaTING Company, Inc., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 6102 —Claimant awarded $138.75.)

Fruit BeLT Service Company, Claimant, vs. State oF ILLiNoOIS,
DeparTMENT OF CoNservATION, Respondent.

Opinion filed August 30, 1971.
FruiT BeELT Service Company, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; Wituiam E.
WEBBER, Assistant Attorney General, for Respondent.
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Cox~tracts—lapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 6104—Claimant awarded $687.45.)

Xerox CorporaTiON, Claimant, us. STaTe oF ILLINOIS, OFFICE OF
THE ATTORNEY GENERAL, Respondent.

Opinion filed August 30, 1971.
Xerox CorprorATION, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; Epwarp L.S.
ARKEMA, JR., Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court wil} enter an award for the
amount due claimant.

PerLin, C.J.

(Na. 6105—Claimant awarded $15.00.)

BasiLios  Zaricznyj, M.D., Claimant, vs. State orF lLLiNoIs,
DerPARTMENT OF MeNTAL HeaLTH, Respondent.

Opinion filed August 30, 1971.
BasiLius Zaricznys, M.D., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. WWhen the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PERLIN, C.J.

(No. 6107 —Claimant awarded $126.00.)

MichaeL A. Bowpen, Claimant, vs. State oF lLLinois,
DeparRT™MENT OF MENTAL HEALTH, Respondent.
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Opinion filed August 30, 1971
MicHAEL A. BowbeN, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ConTrAacTs—lapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(S0.6108—Claimant awarded $144.00.)

OkLaHOMA STATE UNIVERSITY OF AGRICULTURE AND . APPLIED
Science, claimant, us. StTaTe oF lLLinois, Division oF VocATIONAL
RenaBILITATION, Respondent.

Opinion filed August 30, 1971.
Ray Lee WaLL, Attorney for Claimant.
WicLiam J. ScotT, Attorney General; WicLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ContracTs—lapsed uppropriotion. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6110—Claimant awarded $1,164.00.)

Watring Bros., Inc.,, A Wisconsin Corporation, Claimant, us.
STATE oF ILLINOIS, DEPARTMENT OF CoNservATION, Respondent.
Opinion filed August 30, 1971.
LipscHiN & Pucin, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.
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(No. 6114 —Claimant awarded $400.22.)

LotTie FuLLER, Claimant, us. State oF ILLinois, DEPARTMENT OF
PusLic Aib, Respondent.

Opinion filed August 30, 1971.
LorTie FuLLer, Claimant, pro se.
WiLuiam J. Scorr, Attorney General; Epwarp L.S.
ARKEMA, JR., Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6115—Claimant awarded $169.00.)

LarrY L. BLum, Claimant, us. STaTe oF ILLINOIS, DEPARTMENT OF
CHiLDREN AND FaMILY Services, Respondent.

Opinion filed August 30, 1971.
Larry L. HLum, Claimant, pro se.

WiLtiam J. ScoTT, Attorney General; WiLLiam E.
WEesBeRr, Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6117 —Claimant awarded $5,252.53.)

NorTHEAST CommuniTYy HospitaL, Claimant, us. StaTe oF
ILLinois, DepARTMENT OF MentaL HeaLtH, Respondent.

Opinion filed August 30, 1971.
NorTHEAST COoMMUNITY HospiTaL, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Conrtracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 6121 —Claimant awarded $138.79.)

Rosecrance MEMoORIAL HOMESFOR CHILDREN, Claimant, us. STATE
ofF lLLinois, DeEpARTMENT oF CHILDREN AND FAMILY SERVICES,
Respondent.

Opinion filed August 30, 1971.
Rosecrance MeEmoRIAL HOMES FOR CHILDREN, Claim-
ant, pro se.

WiLLIAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed approprintion. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6122 —Claimant awarded $135.86.)

Rosecrance MeEMoORIAL Homes For CHILDREN, Claimant, us. StaTe
ofF lLLinois, DeEpARTMENT oF CHILDREN AND FAMILY SERVICES,
Respondent.

Opinion filed August 30, 1971.
Rosecrance MEMoRIAL Homes For CHILDREN, Claim-
ant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

CoNTrACTS—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.
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(No. 6123 —Claimant awarded $280.00.)

Kaiser AGRICULTURAL CHEMICALS, A Division of KalsEr ALUMINUM
AND CHemicaL SaLes, Inc., Claimant, us. StaTte oF lLLINOIS,
Division oF HicHwAYs, Respondent.

Opinion filed August 30, 1971.
Kaiser AGRICULTURAL CHEMICALS, Claimant, pro se.
WiLLIAM J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6124—Claimant awarded $47.00.)

THe FreiscaLr MepicaL Group, Claimant, us. State oF ILLinois,
Division oF VocATioNAL REHABILITATION, Respondent.

Opinion filed August 30, 1971.
THE FrLEscHLI MEbicaL Group, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 61%—Claimant awarded $517.50.)

Dean C. Larue, Claimant,us. State oF ILLiNois, DEPARTMENT OF
PusLic Aip, Respondent.

Opinion filed August 30, 1971.
Dean C. Lanug, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PERLIN, C.J.

(No. 6128 —Claimant awarded $89.52.)

TexTiLe InpusTrIES, INc., Claimant, us. STATE oF ILLINOIS,
DerARTMENT oF MenTAL HEALTH, Respondent.

Opinion filed August 30, 1971.
TexTILE INDUSTRIES, INc., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; Ebpwarp L.S.
ARKEMA, JrR., Assistant Attorney General, Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim shonld have been paid has lapsed, the Court will enter an award for the
amount due clainiant.

PerLIN, C.J.

(No. 6131-—-Claimant awarded $72.47.)

PetrTitt PHoTo Service, Claimant, us. STaTe oF ILLINOIS,
DerARTMENT oF PusLic WoRks AND BuiLpings, Respondent.

Opinion filed August 30, 1971.
PetTiTT PHOTO SERVICE, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed uppropriotion. When. the appropriation from which a
claim should havc been paid has lapsed, the Conrt will enter an dward” for‘the
amonnt due claimant,

PerLIN, C.J.

(No. 6135—Claimant awarded $113.50.)

WiLLiam T. Osmanski, D.D.S., Claimant, vs. StaTte oF ILLiNOIS,
DePARTMENT oF RecisTraTION AND EDUCATION, Respondent.
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Opinion filed August 30, 1971.
WiLLiam T. Osmanski, D.D.S., Claimant, pro se.
WiLLiam J. Scorr, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6138—Claimant awarded $364.00.)

SamanTHA J. Moorg, Claimant, us. STaTe oF ILLINOIS,
DepARTMENT OF PusLic Aipb, Respondent.

Opinion filed August 30, 1971.
JEROME J. KORNFELD, Attorney for Claimant.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—Iapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6140 —Claimant awarded $308.00.)

THe Jouier MepicaL Group, Claimant, us. STATE oF lLLINOIS,
DeparTMENT OF CHILDREN AND FamiLy SErvices, Respondent.

Opinion filed August 30, 1971.
THE JoLIET MEebpicaL Group, Claimant, pro se.

WicrLiam J. Scorr, Attorney General; SauL R. WexLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.
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(No. 6142 —Claimant awarded $93.50.)

SuPERIOR MaNnacement CompaNy, Claimant, vs. STATE oF
ILLinois, DEPARTMENT oF PusLic Aib, Respondent.

Opinion filed August 30, 1971.
SuPERIOR MaNAGEMENT COMPANY, Claimant, pro se.
WiLLiIAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, CJ.

(No. 6144 —Claimant awarded $1,572.11.)

THe Lake ErRie CHemicaL Company, Claimant, vs. STATE oF
ILLinois, DEPARTMENT oF Law ENFORCEMENT, Respondent.

Opinion filed August 30, 1971.
SmITH AND WESsON, Attorneys for Claimant.
WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6153—Claimant awarded $148.00.)

SPRINGFIELD INTERNAL MEebicINE AssoclATEs, S.C., Claimant, vs.
STATE OF ILLINOIS, DEPARTMENT oF MENTAL HEALTH, Respondent.
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Opinion filed August 30, 1971.
SPRINGFIELD INTERNAL MebpicINE  AssociaTes, S.C.,
Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6161 —Claimant awarded $175.62.)

FirsT DisTRIBUTORS, Inc., Claimant, vs. STATE ofF ILLINOIS,
DePARTMENT oF MenTaL HeaLTH, Respondent.

Opinion filed August 30, 1971.
FirsT DisTrIBUTORS, INC., Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6170—Claimant awarded $350.00.)

Barry anD Kay, Inc., Claimant, vs. STATE oF ILLinois, ILLiNoIS
YoutH Commission, Respondent.

Opinion filed August 30, 1971.

ErteLson, O’HacaN, EHRLICH AND FRANKEL, Attorney
for Claimant.

WiLLiAm J. ScotT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracTs—lapsed appropriation. When the appropriation from which a
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claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6171 —Claimant awarded $829.84.)

GuLr O CorroraTION, Acting by and through Gurr O
Company, U.S., A Division thereof, Claimant, vs. STATE oF
ILLinois, DEPARTMENT oF AERONAUTICS, Respondent.

Opinion filed August 30, 1971.
GuLF On. CorpPoRATION, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6174 —Claimant awarded $495.00.)

Parke Dewatr LABORATORIES, Inc., An Illinois Corporation,
d/b/a CentraL X-Ray, Claimant, vs. State ofF ILLINOIS,
DerARTMENT oF MenTAL HeaLTH, Respondent.

Opinion filed August 30, 1971.
RicHARD GicanTe, Attorney for Claimant.

WiLLiam J. Scorn, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.].

(No. 6176 —Claimant awarded $85.00.)

StapLetoN Forp Sares, Claimant, vs. State ofF ILLiNoIS,

HFETARY oF STATE, Respondent.
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Opinion filed August 30, 1971.
StapLeTON FORD SaLes, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6177 —Claimant awarded $119.33.)
RoeerT F. Goprrey, Claimant,vs. STATE oF ILLinois, Respondent.
Opinion filed August 30, 1971.
RoserT F. Goprrey, Claimant, pro se.
WiLLiam J. Scorr, Attorney General; WiLuiam E.
WEBBER, Assistant Attorney General: for Respondent.

ConTtracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6179—Claimant awarded $1,800.00.)

SEcURITY Bank anp TrusT Company, Cairo, lllinois, A Corpora-
tion, Claimant, vs. STAaTe oF ILLINoOIS, Respondent.

Opinion filed August 30, 1971.
Lanspen AND Lanspen, Attorneys for Claimant.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—Iapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, CJ.
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(No. 6180—Claimant awarded $3,890.00.)

Leonarp W. Benn d/b/a L. W. Benn Company, Claimant, vs.
STATE OF ILLINOIS, DEPARTMENT OF MENTAL HEALTH, Respondent.

Opinion filed August 30, 1971.
Leonarp W. Benn, Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracrs—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No.6183—Claimant awarded $373.40.)

DaLE P. Rurus, Claimant, us. STATE oF lLLinois, DEPARTMENT OF
Revenug, Respondent.

Opinion filed August 30, 1971.
DALE P. Rurus, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6189 —Claimant awarded $280.00.)

Commerce CLeEaNING Housg, Inc., Claimant, us. StaTe oF
ILLinois, SECRETARY OF STATE, Respondent.

Opinion filed August 30, 1971.
CommERCE CLEANING Housk, Inc., Claimant, pro se.

WiLLiam J. Scott, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 6190 —Claimant awarded $323.76.)

Treck PHoToGRrAPHIC, INnc., Claimant, vs. State oF lLLinoIs,
SECRETARY OF STATE, Respondent.
Opinion filed August 30, 1971.

TreECk PHOTOGRAPHIC, INC., Claimant, pro se.
WiLLiam J. Scort, Attorney General; WiLuiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6191 —Claimant awarded $850.00.)

State Farm INsurRancE Cowmpany, Claimant, vs. STATE oF
ILLiNots, Respondent.

Opinion filed August 30, 1971.
GARRETSON AND SANTORA, Attorneys for Claimant.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Damaces—stipulation. Where claimant paid for damages to light pole,
upon mistaken belief that pole was owned by state, an award for the payment will
be made to claimant upon stipulation that respondent did not own light pole.

PerLiN, C.J.

This cause coming on to be heard on the Joint Stipula-
tion of the parties hereto, and the Court being fully advised
in the premises;
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THIS COURT FINDS that this claim in the amount of
$850.00 is based on reimbursement for monies paid to the
State of Illinois, Division of Highways, for the damage to a
light pole, under the assumption that said light pole was
owned by the State of Illinois, and that it was subsequently
discovered that said light pole was not the property of the
State of Illinois after payment by the claimant was
deposited with the General Revenue Fund.

IT IS HEREBY ORDERED that the sum of $850.00 be

awarded to claimant in full satisfaction of any and all claims
presented to the State under Cause No. 6191.

(S0.6192—Claimant awarded $180.00.)

Best Reavry. Inc. Claimant. cs. STATE oF ILLiNois, DEPARTMENT
or PusLic Ain, Hespondent.

Opinion filed August 30, 1971.
SHELDON BEeLoFsky, Attorney for Claimant.

WiLLiam J. ScoTT Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Conrtracrs—lapsed appropriation. When the appropriation froiii which a

claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(506202—Claimant awarded $120.00.)

EmpPIRE Moving AND M'areHouse CorproraTiON, Claimant, vs.
StATE OF lLLinois, DEPARTMENT oF Human RELATIONS,
Respondent.

Opinion filed August 30, 1971.

EmpPIRE MovinGg AND WAREHOUSE CoRPORATION, Claim-
ant, pro se.
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WiLLIAM J. ScoTT, Attorney General; SAUL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—Ilapsed uppropriotion. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(S0.5301—Claim denied.)

HoLipay EpwarbsviLLE HoLbing Company and BLUFF Roabp
DeveLorment Cowmpany, Claimant, us. STATE oF lLLINOIS,
Respondent.

Opinion filed October 12, 1971.
JoHn F. O’ConnNELL, Attorney for Claimants.

WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
ConTRIBUTION—joint tort-feasors. In this state there is no contribution

among joint tort-feasors. however a tort-feasorwho is only “passively” negligent is
entitled to indemnification from a tort-feasor who is “actively” negligent.

HoLDERMAN, J.

This is an action whereby Holiday Edwardsville
Holding Company and Bluff Road Development Company
seek to be indemnified for sums paid out by them in settle-
ment of a personal injury suit. The personal injury action
was brought by Mildred Stewart against the claimants for
injuries received by her on March 30,1963. On that evening,
around 11:00 o’clock she was driving a motor vehicle on a
State Highway near the intersection of Illinois State Route
157 and U.S. By-Pass 66, in Madison County, Illinois. It was
raining heavily. As she approached the intersection, her car
skidded and spun around, striking a light standard on the
east shoulder of the highway. The highway was in a very
hazardous condition due to the large amount of water and
mud that was on it.
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(Here are the facts.) About 4 months before the acci-
dent, the claimants, who owned the property adjacent to
the highway, commenced work on the land preparatory to
making an improvement. They scarified the top and the
sides of a hill, removing brush and grass. While this work
was going on, the Field Engineer of the Department of
Public Works and Buildings, Division of Highways, in-
formed the claimants that what they were doing would
result in large amounts of mud and silt being washed onto
the highway whenever it rained.

The highway and the drains had previously been con-
structed to handle normal amounts of drainage. Apparently
there had been no difficulty previous to the time the
claimants scarified their adjoining land. The area scarified
was about 1,000feet wide and a quarter of a mile along the
highway with a slope of about a 45° angle. The Field
Engineer suggested to claimants that they could leave strips
of vegetation to hold back the drainage run-off and that
they could terrace the hillside. Claimants refused to follow
the advice or suggestions of the Field Engineer.

The claimants admit in their argument that there is no
dispute but what the water and silt came from the
claimants' land and that there had been an increased flow
of water and dirt after the claimants had scarified the hill.
They further admit that they would be liable to parties in-
jured for injuries received from the hazardous condition of
the highway. They argue, however, that the conduct of the
claimants was harmless, and that the injury to the motorist
would never had occurred if the State had performed its
duty of maintaining the highway ditches and culverts or of
warning motorists.

In her suit against the claimants, Mildred Stewart
claimed that claimants were negligent in several respects.
She claimed that the claimants caused the mud to
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accumulate on the roadway; that they graded and ex-
cavated a hill adjacent to the highway in such a manner as
to cause it to drain out onto the highway. She also alleged
that the claimants were negligent in failing to warn her of
the dangerous condition, and that they failed to have the
dangerous condition corrected by removing the dirt and
mud.

There is no dispute in the case as to how the accident
happened. The case went to trial and after 2 days, settle-
ment was made by payment of $9,000.00 total to the injured
motorist for her injuries. No question is raised (anyway) on
the good faith of claimants in making the settlement, nor do
we raise any such question.

Claimants’ theory here is that they were “passively”
negligent only and that the State of Illinois was “actively”
negligent and that therefore claimants have a right to be
indemnified for the amounts paid out by them in settle-
ment.

The primary issue involved before this Court is
whether or not under the facts of the case the claimants
were “passively” negligent insofar as the injured party was
concerned and whether or not under the facts of the case
the State of Illinois was “actively” negligent. If claimants
were actively negligent, they have no right of indemnity.

It is clear that in Illinois there is no contribution among
joint tort-feasors. However a tort feasor who is only
“passively” negligent is entitled to indemnification from a
tort feasor who is “actively” negligent. Griffiths and Son
Co. vs. National Fireproofing Co., 310 Ill. 331, 141 N.E.
739.

The distinction between “active” and “passive”
negligence has been said to be one which is “court made”
and that there is no single comprehensive definition
thereof; also, it is said that the cases have been decided on
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the facts of each case. See Topel vs. Porter, 237 N.E. 2d 711.
The Topel case held a lessee “actively” negligent in a situa-
tion where its negligence was failure to have a safety test of
an elevator. In other words, negligence by omission. In the
Topel case also, the Court quoted from McFall vs. Com-
pagnie Maritime Belge, 304 N.Y. 314, 107 N.E. 2d. 463,
where the New York Court said, quoted Page 472 of 107
N.E. 2d. that active negligence could consist of either a
fault of omission or one of commission.

This Court is called upon to determine whether or not
the facts were such that it could be said that the claimants
here were actively negligent or passively negligent. If they
were actively negligent, they would have no right of indem-
nification.

This Court holds that the claimants were “actively”
negligent and therefore would have no right to indemnity
from the State.

We need not, therefore, concern ourselves with any
other issue in the case.

(No. 5605—Claim denied.)
CraR J. Ferry and Grain DeALERS MuTuAL INsurance ComMPANY,
A Corporation, Claimants, vs. STATE oF ILLiNoIs, Respondent.
Opinion filed October 12, 1971.

HortaN and GARrITY, Attorney for Claimants.

WiLLiam J. ScotT, Attorney General; Bruce J. FINNE,
Assistant Attorney General, for Respondent.

HIGHWAYS — ditty of state. The State of Illinois is not an insurer of every
accident that occurs on its public highways, but does have the duty to exercise
reasonable care in the maintenance and care of its highways in order that defec-
tive and dangerous conditions likely to injure persons lawfully on the highways
shall not exist.

HOLDERMAN, J.
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This case originated with the filing of the Complaint
by Clair J. Ferry and Grain Dealers Mutual Insurance Com-
pany, a Corporation, against the State of Illinois.

The contention is that the respondent was guilty of
negligence in not having adequately warned the traveling
public on Route 20, near Galena, Illinois, of repair work on
said State highway.

In particular, the action was brought under Ch. 37, Sec.
439(8) of the Ill. Rev. Stat., 1969, to recover for damages
occasioned by the alleged negligence of the State of Illinois
in failing to warn adequately of a hazardous excavation on
the highway.

Clarence Smith was a truck driver for claimant, Clair J.
Ferry, at the time of the accident which occurred ap-
proximately two miles east of Galena, Illinois. He testified
that the road in the area of the accident.-was quite curvy and
that part of the road was excavated so that there was one-
way traffic. He testified to the fact that upon coming
around the curve, without seeing any warning signs, he saw
a working crew some distance ahead of him, the excavated
portion of the pavement, and another truck coming from
the other direction, that he applied his brakes and the truck
jackknifed and that he eventually came to a halt at the scene
of the repair work, causing the damage. He further testified
that he missed seeing one construction sign, which was ap-
proximately 150 yards from the place of the accident and
that he had not seen any other signs.

His testimony was to the effect that it had started rain-
ing shortly before the accident in question. He had been
issued a ticket for speeding and not having his vehicle un-
der control and pled guilty to this charge and further
testified that he did so simply as a matter of convenience
rather than make the long trip back from Pennsylvania.

He further testified that when he got out of the truck,
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one of the workmen asked him if he was hurt and he said
“no” and the workman allegedly said, “I bet you we get a
flagman out here, there’sno flagman, | bet you we get one.”

The testimony of the truck driver is in direct contradic-
tion to one George H. Speith who, at the time of the acci-
dent, was the foreman on this particular repair job where
the accident occurred but, at the time of the Hearing, was
no longer employed by the State of Illinois and had not
been for some time.

Hetestified to the effect that he had placed three warn-
ing signs in the area of the accident, the first one ap-
proximately 500 feet away from the accident, the second
one about 1,0 feet from the accident and the third one

about 1,500 feet from the accident. The first sign, which
was a 48 inch square sign, stated “onelane road ahead,” the
second was a sign with a red flag on it and stated r’road
construction ahead” and the third sign stated “rrht lane clos-

ed ahead.” He also testified that there were two barricades
in front of the patch and they had blinking lights on them.
Pictures of all three signs are in the record as exhibits.

The record andranrri of evidence in thi csare wanting

inmanrespects in establihing a claim against respondent, es-
pecially whr rspondent had set up safeguards in warning
the public who were going through the area in question at
the time of the accident.

Respondent is not an insurer of all persons traveling
upon its highways. Where repair work is taking place, all
the respondent has to do is use reasonable safeguards in
warning the traveling public of the locations where such
work is in progress. We believe, from the record, that
respondent had, by posting of the signs, given the public
ample warning and notice of the dangerous condition in tte
area in whic was driving when the accident occurred.
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The law in the State of Illinois is clear, that in order for
the plaintiff to recover against the State, he must prove that
the State was negligent, that such negligence was the prox-
imate cause of the injuries and that claimant was in the exer-
cise of due care and caution for his own safety. (McNary vs.
State of Illinois, 22 C.C.R. 328, 334; Bloom vs. State of II-
linois, 22 C.C.R. 582, 585.)

It is a well known proposition of the law that the State
is not an insurer of all persons using its highways. It is also a
well established principle of the law in the state that the
claimant is not entitled to recover where the facts show he
was guilty of contributory negligence. The doctrine of con-
tributory negligence has been applied in this Court in the
case of Doolittle vs. State of Illinois, 21 C.C.R. 113 and
Mounce vs. State of Illinois, 20 C.C.R. 268. In the cases
cited, the Court held that when approaching a place of
known danger without care commensurate to such danger
it is contributory negligence.

It is the finding of this Court that the contributory
negligence of the driver of the truck was the proximate
cause of the accident in question. Claim is therefore denied.

(No. 5679—Claimant awarded $32,398.00.)

JoEL WiLLArDp, d/b/a joeL WiLarp Propuctions, Claimant, us.
STATE oF ILLINOIS, Respondent.

Opinion filed October 12, 1971.
Henry F. Weser, Attorney for Claimant.

WiLLiam J. Scorn, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Damaces—stipulation. Where claimant and respondent stipulate to facts
and damages an award will be entered accordingly.

PerLIN, C.J.
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This cause coming on to be heard on the Joint Stipula-
tion of the parties hereto, and the Court being fully advised
in the premises;

THIS COURT FINDS that this claim in the amount of
$32,398.00 is for the creation and production of a motion
picture film entitled “lllinois Trade Mission to Europe”
which was produced by the claimant at the request of the
former Governor of Illinois and the Board of Economic
Development.

IT ISHEREBY ORDERED that the sum of $32,398.00
be awarded to claimant in full satisfaction of any and all
claims presented to the State under Cause No. 5679.

(No. 6067 —Claimant awarded $35.00.)

JoHN J. Devrrr, M.D., Claimant, vs. State oF ILLINOIS,
DEPARTMENT oF CHILDREN AND FamiLY Services, Respondent.

Opinion filed October 12, 1971.
Jonn J. Devitt, M.D., Claimant, pro se.
WiLuiam J. Scotr, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6120—Claimant awarded $1,405.50.)

Root BroTHERS MFG. & SuppLy, An lllinois Corporation, Claim-
ant, vs. STATE oF lLLinois, Division of HicHwAYs, Respondent.

Opinion filed October 12, 1971.

KorsHak, RotHmAN, OppenHEIM & FINNEGAN, At-
torney for Claimant.
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WiLLiam J. Scott, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6141—Claimant awarded $500.30.)

CuarLEs McCorkLE, JrR., Claimant, us. STATE oF ILLINOIS, SENATE
OreraTIONs CommrTTEE, Respondent.

Opinion filed October 12, 1971.
CHARLES McCorkLE, Jr., Claimant, pro se.

WiLLiam J. Scotr, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed uppropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6195—Claimant awarded $387.55.)

CoMMONWEALTH Epison Company, Claimant, us. STATE oF
ILLiNois, Division oF HigHwAys, Respondent.

Opinion filed October 12, 1971.
JoserH C. SiBLEY, JrR. and EMMET T. GALLAGHER, At-
torneys for Claimant.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.
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(No. 6216 —Claimant awarded $193.17.)
StaTe House Inn, Claimant, vs. State orF ILLinois, Respondent.
Opinion filed October 12, 1971.
StaTE House InN, Claimant, pro se.

WiLLiAM J. Scort, Attorney General, WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Damaces—stipulation. Where claimant and respondent stipulate to facts
and damages, an award will be entered accordingly.

BerLIN, C.J.

This cause coming on to be heard on the Joint Stipula-
tion of the parties hereto and the Court being fully advised
in the premises;

THIS COURT FINQS that this claim is for various
staff meetings, agent/broker examinations, and interview
expenses all held at the State House Inn in Springfield.

IT IS HEREBY ORDERED:

1. That the sum of $193.17 be awarded to claimant in
full satisfaction of any and all claims presented to the State
of Illinois under the above captioned cause.

(No.5418—Claim denied.)

Berry JEAN Bearp, A Minor, by Laura Bearp, her Mother and
next friend, Claimant, vs. STATe oF ILLiNois, Respondent.

Opinion filed February 26, 1970.
Petition of Claimant for Rehearing denied October 27, 1971.

AnsANI, PRovENZANO AND Louros, Attorney for Claim-
ant.

WiLLiam G. CLARk, Attorney General; MorTon L.
ZasLavsky and Etra J. CoLE, Assistant Attorneys General,
for Respondent.

NecLiceNce—due care. Where claimant, while cleaning a meat grinder
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knowingly stuck her hand into meat grinder. The claimant knew or should have
known that it was dangerous, and claimant failed to prove negligence by respon-

dent.

NecLicence—intervening efficient cause. Even if act of respondents’ agent
in turning on meat grinder was to be considered an intervening efficient cause of
accident, it was such an act as was probable and foreseeable by claimant.

Dove, ]

On August 7, 1967, claimant, Betty Jean Beard, a
Minor, by Laura Beard, her Mother and Next Friend, filed
her complaint seeking damages for injuries received on
June 2, 1967.

The facts of the case are as follows:

On or about January 18, 1965, claimant, Betty Jean
Beard, was sentenced to the Geneva State Training School
for Girls, Geneva, Illinois, as a result of a plea of guilty to a
voluntary manslaughter charge. In addition to a regular
academic program, the school maintained various
laboratory programs and claimant first received instruc-
tions in sewing, cooking and food classes, general store,
coffee shop. Later, in November, 1966, she was assigned to
the meat room of the school.

Inmates, including the claimant, who were assigned to
the meat room, were given instructions on hand boning,
slicing, packaging, weighing and wrapping of meat, and
had the responsibility of maintaining the premises in a clean
and sanitary condition. The only machinery in the meat
room consisted of an electric cheese slicer, a meat
tenderizer and a meat grinder.

The evidence indicates that the meat grinder was
operated only by authorized employees, and never by the
inmates. Other than the uncorroborated testimony of claim-
ant, which was in direct opposition to the testimony of a
number of other witnesses, no evidence was presented that
the inmates were instructed to operate the meat grinder,
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and more specifically that claimant ever did, but rather the
evidence indicates that the inmates were instructed never to
operate the meat grinder.

On June 2, 1967, claimant, while attempting to disman-
tle the meat grinder, turned it on and then off. While the
auger in the meat grinder was still revolving, claimant stuck
her hand into the mouth of the grinder where it was caught
by the auger. There is testimony in the record that in the
excitement surrounding the accident, one Evelyn Taylor,
an employee of respondent, while attempting to remove
claimant’s hand from the meat grinder, accidently turned
the machine on again. Evelyn Taylor testified that, when
she heard Betty scream, she ran over to the meat grinder,
and flicked the switch not knowing whether the machine
was on or off. Claimant was taken by ambulance to Com-
munity Hospital where a portion of her right arm had to be
amputated.

Claimant alleges in Count | of her complaint that
respondent was negligent in one or more of the following
respects:

A. It assigned claimant to work under unsafe conditions.

B. It failed to give claimant proper instructions in the use of the meat
grinder, or to warn her of the dangers thereof.

C. It failed to provide adequate or proper safeguards for the meat grinder.

D. It allowed the grinder to be operated without adequate or proper
safeguards.

E. It failed to furnishadequate help or assistance or supervisionto claimant
in the operation of the meat grinder.

F. It failed to inspect and properly maintain the said meat grinder.

G. It failed to provide a hopper on the said grinder so that claimant’sarm or
hand could not come in contact with the cutting devices.

H. It negligently allowed claimant to use a meat grinding machine, which
machine, because of its size and shape in relation to claimant’s physical size, was
intrinsically dangerous to her.

Claimant alleges in Count II of her complaint that

respondent was negligent in one or more of the following
respects:
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A. It failed to give claimant proper instructions in the use of and the clean-
ing of the machines in the meat room.
B. It failed to warn claimant of the dangers of the machinery in the meat

room.
C. It failed to warn claimant of the danger in cleaning the machines
without having all sources of power completely turned off.
D. It allowed claimant to clean the machines, among which was the meat
grinder, without an employee of the State of Illinois preparing the machines for

cleaning.
E. It failed to clear the floor and table from fats, fatty substances, and meat

droppings, and thereby rendered said place slippery to touch and step.

F. It failed through its employees, to inspect the meat grinder when
claimant’s fingers were caught in the machine.

G. It, through its employee, changed the switch suddenly, without ascer-
taining if the meat grinder was on or off.

H. It, through its employee, failed to check the condition of the meat
grinder and claimant’s hand before flicking the switch.

Claimant alleges in Count III of her complaint that
respondent was guilty of wilful and wanton conduct in the
following instances:

A. It, through its employee, turned on the meat grinder with the claimant’s
hand in it.

B. It, through its employee, flicked the switch of the meat grinder without
ascertaining the condition of claimant’s hand.

C. It, through its employee, failed to inspect the meat grinder with
claimant’s hand in it.

The law in the State of Illinois is clear that, in order for
a claimant in a court action to recover damages against the
State of Illinois, she must prove that the State of Illinois was
negligent, that such negligence was the proximate cause of
the injury, and that claimant was in the exercise of due care
and caution for her own safety. McNary vs. State of Illinois,
22 C.C.R. 328, 334; Bloom vs. State of Illinois, 22 C.C.R.
582, 585.

At the time of the accident claimant was seventeen
years old. Illinois law requires a minor over the age of seven
years to exercise that degree of care, which a reasonably
careful person of the same age, capacity, intelligence and
experience would exercise under the same or similar cir-
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cunistances. Wolfvs. Budzyn, 30511l. App. 603; Hartnett vs.
Boston Store of Chicago, 265 111. 331.

The record indicates that claimant testified that she
stuck her hand into the meat grinder in order to push the
auger out, and that instead it caught her fingers. Claimant’s
testimony indicates that she was aware of the fact that the
auger was still revolving when she put her hand into the
meat grinder.

It is the opinion of this Court, taking into consideration
the age and experience of claimant, that she knew or should
have known that it was dangerous to place her hand in close
proximity to the revolving auger of the meat grinder.
Claimant’s action was the proximate cause of her injury.
Shannon vs. State of Illinois, 24 C.C.K. 154; Craven vs. II-
linois, 24 C.C.K. 158; Moe vs. State of Illinois, 23 C.C.K.14.

It is the opinion of this Court that claimant has failed to
introduce any evidence that respondent was guilty of wilful
and wanton conduct with respect to Evelyn Taylor’s act of
turning on the meat grinder while claimant’s hand was in
the meat grinder.

It appears to this Court that Count II of claimant’s
cornplaint raises two questions:

1. Was there an intervening efficient cause that
relieves claimant from her own contributory negligence?

2. If there was an intervening efficient cause, was it
probable and foreseeable by claimant so that claimant can-
not break the causal connection, and thereby relieve herself
from her own contributory negligence?

The doctrine of intervening efficient cause is set forth
in the case of Johnstonvs. City of East Moline, 405111. 460, 1
N.E. 2d 401. “An intervening and efficient cause is a new
and independent force, which breaks the causal connection
between the original wrong and the injury, and itself
becomes the direct and immediate cause of the injury”.
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Pullman Palace Cur Company vs. Laack, 143 1ll. 242, 32
N.E. 285; Illinois Central Railroad Company vs. Oswald,
338 I1I. 270, 170 N.E. 247. The intervention of independent
concurrent intervening forces will not break causal connec-
tion, if the intervention of such forces was itself probable or
foreseeable. Sycamore Preserve Works vs. Chicago and
Northwestern Railway Company, 366 IIl. 11,7 N.E. 2d 740;
Wintersteen vs. National Cooperage and Woodenware
Company. 361 111. 95, 197 N.E. 578; Garibaldi and Cunco
vs., O'Connor, 210 Hl. 284, 71 N.E. 379; Armour vs.
Golkowska, 202 111 144, 66 N.E. 1037.

It is the opinion of this Court that, even if the act of
Evelyn Taylor of turning on the meat grinder while
claimant’s hand was in the grinder was to be considered to
be an intervening efficient cause it was such an act as was
probable and foreseeable by claimant so that the causal
connection between the accident in question and the con-
tributory negligence of claimant is not broken.

For the foregoing reasons, it is the opinion of this Court
that claimant’s contributory negligence was the proximate
cause of her injury, and that claimant by reason of her con-
tributory negligence is barred from any recovery in this ac-
tion. Claimant’s claim is hereby denied.

(No. 6049—Claimant awarded $450.00.)

MinneEsoTA MINING AND ManuracTuring Company, Claimant, vs.
STATE oF ILLiNois, STATE FAIR Acency, Respondent.

Opinion filed November 9, 1971.
CHaARLES W. Orr, Attorney for Claimant.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
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claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiNn, C.J.

(No. 6103—Claimant awarded $50.00.)

AERO AMBULANCE SerVICE, INc., Claimant, vs. STATE oF ILLINOIS,
DerPARTMENT OF MENTAL HEALTH, Respondent.

Opinion filed November 9, 1971.
Aero AMBULANCE SERVICE, INc., Claimant, pro se.
WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Iapsed uppropriotion. When the appropriation frém which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6145—Claimant awarded $750.00.)

Abvancenp SysTtems, Inc., Claimant, vs. State oF lLuinois,
DerARTMENT OF FINANCE, Respondent.

Opinion filed November 9, 1971.

GRrIFFIN, FIEDLER AND Pascuccl, LTp., Attorney for
Claimant.

WILLIAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6151 —Claimant awarded $293.04.)

HiLLman’s, Inc., Claimant, vs. Stateor lLLinoIs, DEPARTMENT OF
PusLic Aib, Respondent.
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Opinion filed November 9, 1971.
HILLMAN'S, Inc., Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6182-Claimant awarded $2,126.94.)

ComMMONWEALTH Epison ComPANY, A Corporation, Claimant, us.
StaTe ofF lLLinois, DEPARTMENT oF PusLic Aipb, Respondent.

Opinion filed November 9, 1971.
JosepH C. SiBLEY, JR. AND EMMET T. GALLAGHER, At-
torneys for Claimant.

WiLLiam J. Scort, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6194 —Claimant awarded $103.50.)

Pickens Kane Moving anp Storace Company, Claimant, us.
STATE OF ILLinois, DepARTMENT OF PuBLic Aipb, Respondent.

Opinion filed November 9, 1971.

Pickens KaANE Moving AND Storace Company, Inc.,
Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
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claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6197 —Claimant awarded $5,501.99.)

Xerox CorporaTiON, Claimant, vs. StaTe oF ILLINOIS, BUREAU OF
ADMINISTRATION, Division oF HicHwAys, Respondent.

Opinion filed November 9, 1971.
Xerox CorprorATION, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WitLiam E.
WEeBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6218 —Claimant awarded $87.00.)

MackevicH's DEPARTMENT STORE, Claimant, vs. STATEOF ILLINOIS,
DeparRTMENT OF PusLic Aib, Respondent.

Opinion filed November 9, 1971.
MackevicH's DEPARTMENT STore, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6223 —Claimant awarded $282.00.)

TrANsSWORLD VAN LINES, INC., a/k/a MaJEsTICWAREHOUSES, INC.,
Claimant, vs. State oF lILLinois, DEpARTMENT OF PusLic Aip,
Respondent.
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Opinion filed November 9, 1971.
TrANswWORLD VAN LinEs, Inc., Claimant, pro se.
WicLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount dne claimant.

PerLin, CJ.

(No. 6224 —Claimant awarded $653.37.)

LoyoLa UniversiTy HospitaL, Claimant, us. STATE oF ILLINOIS,
DepARTMENT oF CHILDREN AND FAMILY SERvICES, Respondent.

Opinion filed November 9, 1971.
LovorLa UniversiTy HospitaL, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; SauL R. WExLER,
Assistant Attorney General, for Respondent.

Conrracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 623 — Claimant awarded $279.64.)

Bessie KRrIGEL, AGeNT FOrR EmiLy Economou, (MoTHER), Claim-
ant, vs. STATE oF lLLinois, DeparTMENT OF PusLic Aip,
Respondent.

Opinion filed November 9, 1971.

Bessie KRIGEL, AGENT FOR EmMiLY Economou, (MOTHER),
Claimant, pro se.

WiLLiam J. Scott, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
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claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6253 —Claimant awarded $6,397.30.)

MinnesoTA MiNING AND ManNuracturiNng CompPANY, Claimant, vs.
STATE oF ILLINoIS, DEPARTMENT OF Revenug, Respondent.

Opinion filed November 9, 1971.
CHaRLEs W. OTT, Attorney for Claimant.
WiLLiam J. Scort, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6263 —Claimant awarded $1,440.00.)

Copying Probucrs, Division oF CLoray CorproraTION, Claimant,
vs. STATE OF ILLINOIS, DEPARTMENT OF GENERAL SERVICES,
Respondent.

Opinion filed November 9, 1971.
CopyInGg PropucTs, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6267 —Claimant awarded $324.81.)

Marie KrauTsieper, Claimant,vs. STate oF ILLinois, DEPARTMENT
orF PusLic Aip, Respondent.



296

Opinion filed November 9, 1971.
MARIE KRAUTSIEDER, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5667 —Claimant awarded $1,939.15.)

Boise Cascabe CorroraTiON, Claimant, vs. State oF lLLinois,
VArious STATE AGENCIES, Respondent.

Opinion filed January 11, 1972.
HeLL, Boyp, LLoyp, HAabpap AND Burns, Attorney for
Claimant.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation, When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5833—Claimant awarded $10.00.)

TrornBurg  CuLinicaL LasoraTory, Claimant, ps. State oF
ILLinois, DeparTMENT OF PusLic Aib, Respondent.

Opinion filed January 11,1972.
THornBURG CLINICAL LaBoraToRY, Claimant, pro se.
WiLLiam J. ScoTT,Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.
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(No. 5961 —Claimant awarded $1,956.90.)

EtHeLBert W. McCrurg, Claimant, vs. State orF ILLiNols,
DePARTMENT oF MENTAL HeaLTH, Respondent.

Opinion filed January 11, 1972.

KLEIMAN, CoRNFIELD AND FELDMAN, Attorney for
Claimant.

WiLLiam J. ScotTt, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTrACTS—{apsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 5962 —Claimant awarded $186.00.)

MebicaL SuracicaL CLinic oF East St. Lours, Claimant, us. StaTe
ofF ILLiNois, DEPARTMENT OF CHILDREN AND FAMILY SERVICES,
Respondent.

Opinion filed January 11,1972.
MebicaL SurcicaL Crinic oF EasT St. Louis, Claimant,
pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, CJ.

(No. 5963 —Claimant awarded $1,430.02.)

PHiLLIPs PETROLEUM Company, Claimant, us. StaTe oF ILLINOIS,
Various AGeNncies, Respondent.

Opinion filed January 11, 1972.
PHiLLIPS PETROLEUM CompaNy, Claimant, pro se.
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WiLLiam J. ScortT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 5971 —Claimant awarded $225.00.)

MonTerey ConvaLescent HomE, Inc., Claimant, vs. STATE oF
ILLiNois, DEPARTMENT oF MENTAL HEALTH, Respondent.
Opinion filed January 11, 1972.

MonTeREY CoNvALESCENT HomE, INc., Claimant, pro
Se.

WiLLiam J. ScotT, Attorney General; Epwarp L.S.
ARKEMA, JR., Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 5981 —Claimant awarded $24.00.)

TriancLE TIRE anp BattERY CO., INC., Claimant, vs. STATE oF
ILLINoIs, SECRETARY OF STATE, Respondent.

Opinion filed January 11, 1972.
TRIANGLE TIRE AND BATTERY Co., INnc., Claimant, pro
se.
WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.



299

(No. 5991 —Claimant awarded $452.25.)
HonevweLt, Inc., A Corporation, Claimant, vs. STATE oF
ILLinois, DepARTMENT oF Law EnForcemenT, Respondent.
Opinion filed January 11, 1972.

Carpose AND Carpose, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
Contracts—Ilapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6007 —Claimant awarded $5,071.50.)
THe County oF RanporpH, Claimant, vs. STate oF lLLinOIS,
Respondent.
Opinion filed Januarg 11, 1972.

Don P. KoenEmaN, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
Haseas Corpus ProceepinGs—reimbursement of counties. A county is en-

titled to reimbursement of expenses, costs, and fees incnrred in habeas corpus
proceedings involving non-residents of such counties.

PeErLIN, C.J.

This cause coming on to be heard on the Joint Stipula-
tion of the claimant and the respondent and the Court being
fully advised in the premises finds that this case arises pur-
suant to Ch. 65, Sec. 37, 38 and 39, [ll. Rev.Stat., 1947, being;

“An Act to provide for the imbursement (reimbursement) of counties
within the State of Illinois for expenses, costs and fees incnrred in habeas corpns

proceedings in the courts of snch counties, involving non residents of such coun-
ties who may be confined in State penal or charitable institutions.”
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and that claimant is entitled to reimbursement of expenses,
costs and fees as follows:

$1,420.00

2,110.00

1,140.00

155.00
256.00

$5,071.50

IT IS HEREBY ORDERED that the parties’ presence
at a hearing and the filing of briefs is waived and in pur-
suance of the statutes of the State of Illinois, as set out
above, and based on claimant’s complaint with attached
Bill of Particulars, as revised by the parties and agreed and
stipulated thereto, an award is hereby entered for claimant
in the amount of $5,071.50.

moow»

(No.6082—Claimant awarded $170.00.)

THe HearTHsiDE SHELTERED CARE HOME, Claimant, vs. STATE oF
ILLiNois, DEPARTMENT OF MENTAL HEALTH, Respondent.
Opinion filed January 11, 1972.

THe HearTHsIDE SHELTERED CARE HomE, Claimant, pro
se.

WiLLiAM J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No.6090—Claimant awarded $2,850.00.)

CaLHoun County Contracrine CorporaTioN, Claimant, vs.
State oF lLLinois, DEPARTMENT OF GENERAL SERVICES,
Respondent.
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Opinion filed January 11, 1972.
CaLHouN CounTty CoNTRACTING CORPORATION, Claim-
ant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6097 —Claimant awarded $284.71.)

WaLKerR LumBser aND ConsTRucTION, INc., Claimant, vs. STATEoF
ILLiNots, Division oF HicHwAys, Respondent.

Opinion filed January 11, 1972.
WAaLKER LuMBER AND CONSTRUCTION, INc., Claimant,
pro se.

WiLriam J. Scorr, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.].

(No. 6106 —Claimant awarded $4,059.97.)

ATLANTIC RicHFIELD CompaNy, Claimant, vs. STATE oF lLLINOIS,
VARrRIous STATE AGENCIES, Respondent.

Opinion filed January 11, 1972.
ATLAaNTIC RicHFIELD CompAaNy, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

CONTRACTS—Ilapsed appropriation. When the appropriation from which a
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claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6148 —Claimant awarded $1,046.60.)

St. JosepH HospitaL, Claimant, us. State oF lLLinols,
DepARTMENT OF MeNTAL HeEaLTH, Respondent.

Opinion filed January 11, 1972.
St. JoserH HospiTaL, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WeExLER,
Assistant Attorney General, for Respondent.
Contracts—Ilapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6152—Claimant awarded $188.45.)

WaTsoN’s Druc  Store, Claimant, us. StaTE ofF ILLiNOIs,
DeparRTMENT OF MENTAL HEALTH, Respondent.

Opinion filed January 11, 1972.
WAaTsoN’s Druc Storg, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ConTtracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6201 —Claimant awarded $419.29.)

Omis Vinson, Claimant, us. State oF lLLinois, DEPARTMENT OF
MenTAL HeaLTH, Respondent.
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Opinion filed January 11, 1972.
RicHAarD F. McPARTLIN, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6204—Claimant awarded $1,893.60.)

RCA Computer Svstems Division, Claimant, vs. STATE oF
ILuinois, DeparTMENT OF Revenug, Respondent.

Opinion filed January 11, 1972.
RCA CowmpuTer SysTems Division, Claimant, pro se.

WiLLiam J. ScorT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriution. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6205—Claimant awarded $283.50.)

Eucene Dietzcen Company, Claimant, vs. STATE oF ILLINOIS,
Division oF HicHways, Respondent.

Opinion filed January 11, 1972.
Eucene Dierzeen Company, Claimant, pro se.

WicLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracts—lapsed appropriation. When the appropriation; from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.
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(No. 6208 —Claimant awarded $660.00.)

ITex Business ProbucTs, Claimant, vs. STATE oF ILLINoIS, Division
oF HicHways, Respondent.

Opinion filed January 11,1972,
ITEK BusiNess ProbucTs, Claimant, pro se.

WiLLiaM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.].

(No. 6217 —Claimant awarded $332.43.)

StaTte House INN, Claimant, vs. STATE oF ILLINOIS, DEPARTMENT
OF BusINEss AND Economic DEVELOPMENT, Respondent.

Opinion filed January 11,1972,
StaTe House InN, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.].

(No. 6236 thru 6251 —Consolidated—Claimant awarded $9,238.90.)

St. MarY’s HospitaL, Claimant, vs. STaTe ofF lLLinois, DePART-
MENT oF MeNTAL HeaLtH, Respondent.

Opinion filed January 11, 1972.
St. MarY’s HospiTaL, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLtiam E.
WEBBER, Assistant Attorney General, for Respondent.



305

Conrracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6252 —Claimant awarded $565.12.)

MinnesoTa MiNING AND MaNuracTuriNG Company, Claimant, vs.
STATE OF ILLINOIS, SECRETARY OF STATE, Respondent.
Opinion filed January 11, 1972.

CHARLEs W. Ortt, Attorney for Claimant.

WiLLiam J. ScorT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—Ilapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 62.58—Claimant awarded $5,677.24.)

Hussarp aND HyLanD AND BrRADLEY AND BrRADLEY, Inc., Claimant,
vs. STATE OF lLLinois, DEPARTMENT OF MENTAL HEALTH,
Respondent.

Opinion filed January 11, 1972.

HusBARD AND HYLAND AND BRADLEY AND BRADLEY, INC.,
Claimant, pro se.

WicLLiam J. ScotT, Attorney General; Saut R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—Ilapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLv, C.J.
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(No. 8259 —Claimant awarded $16,710.95.)

BraDLEY AND BRADLEY, INc., Claimant, us. STATE oF ILLINOIS,
DeparTMENT OF MeENTAL HEALTH ,Respondent.

Opinion filed January 11,1972,
BrRADLEY AND BRADLEY, INnc., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6260—Claimant awarded $14,017.30.)

RicHARD W. PRENDERGAST AND AssocIATES, Claimant, us. STATE oF
ILLinois,DEPARTMENDF MENTAL HEALTH ,Respondent.

Opinion filed January 11, 1972.
RicHarp W. PRENDERGAST AND ASSOCIATES, Claimant,
pro se.
WiLLIAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J. -

(No. 8266 —Claimant awarded $2,431.85.)

THE SaLvaTion Army, An lllinois Corporation, Claimant, us.
STATE oF lLLINoIs, DeparTMmENT OF PuBLic Aip, Respondent.

Opinion filed January 11, 1972.
KenNEDY, GoLAN, MORRIS, SPANGLER AND GREENBERG,
Attorneys for Claimant.
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WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
ConTtracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLN, C.].

(No. 6274 —Claimant awarded $573.00.)
Leanprew Mooreg, d/b/a Star Movers, Claimant, vs. STATE oF
ILLinois, DEPARTMENT oF PusLic Aib, Respondent.
Opinion filed January 11, 1972.

Leanorew Moorg, d/b/a Star Movers, Claimant, pro
se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Conrracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6279 —Claimant awarded $70.55.)
Jonn G. SmiTH, Claimant, vs. STATE oF ILLINOIS, DEPARTMENT OF
INsURANCE, Respondent.
Opinion filed January 11,1972.
JoHN G. SmiTH, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLmy, C.J.
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(No. 6282 —Claimant awarded $1,828.00.)

E. F. MueLLER, Claimant, vs. STATE oF ILLINOIS, DEPARTMENTS OF
PusLic Works and BuiLbings and MenTAL HEALTH, Respondent.
Opinion filed January 11, 1972.

E. F. MueLLER, Claimant, pro se.

WiLLiam J. Scorn, Attorney General; Ebwarp L.S.
ARKEMA, JR., Assistant Attorney General, for Respondent.
Contracts—Ilapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6285—Claimant awarded $954.00.)

INTERNATIONAL BusiNess MAcHINES CorpPoRrATION, Claimant, us.
StaTe oF ILLiNois, GoVvERNOR’s OFFice oF HumaN RESOURCES,

Respondent.
Opinion filed January 11, 1972.
INTERNATIONAL BusiNEss MACHINES CORPORATION,
Claimant, pro se.
WiLLiam J. Scorn, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracrs—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.].

(No. 6286 —Claimant awarded $100.83.)

Crarx OiL anD RerINING CorpPoraTiON, Claimant, us. STaTe oF
ILLiNois, DEPARTMENT OF AGRICULTURE, Respondent.

Opinion filed January 11, 1972.
CraArk OiL AND Rermning CorPORATION, Claimant, pro
se.
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WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6292 —Claimant awarded $103.44.)
Rockrorp InDUSTRIES, Inc., Claimant, vs. State ofF ILLINOIS,
DepAarTMENT OF MENTAL HEALTH, Respondent.
Opinion filed January 11, 1972.
Rockrorp InDusTRIES, INc., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant: Attorney General, for Respondent.
Contracrs—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.].

(No. 6295 —Claimant awarded $13,187.83.)

Jas. E. Rust Erecrric Co., Claimant, vs. State ofF ILuinois,
DeparTMENT OF GENERAL SERVICES, Respondent.

Opinion filed January 11, 1972.
Jas. E. Rust ELectric Co., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracrs—lapsed uppropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.
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(No. 6298 —Claimant awarded $1,500.00.)

Sanpers Assocliates, Inc., Claimant, vs. STATE oF ILLINOIS,
SECRETARY OF STATE, Respondent.

Opinion filed January 11, 1972,
SanDERs ASSOCIATES, INC., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
ConTracrs—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6298 —Claimant awarded $$6,980.00.)

R. V. MonaHaN ConstrucTtion Company, Claimant, us. STate or
ILLINOIS, DEPARTMENTS OF GENERAL SERVICES and PUBLIC SAFETY,
Respondent.

Opinion filed January 11, 1972.

EpbwArD G. CoLEMAN, Attorney for Claimant.

WiLuiam J. Scorr, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PERLIN, C.J.

(No. 6299 —Claimant awarded $2,246.55.)

Patricia J. CaLLaway, Claimant, vs. STATE oF lLLINOIS,
DePARTMENT oF PERSONNEL, Respondent.

Opinion filed January 11, 1972.

KLemvaN, CorNFIELD AND FELDMAN, Attorneys for
Claimant.
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WiLLiam J. Scorn, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Comers--lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6300—Claimant awarded $97.00.)

DonaLp D. KozorLr, M.D., M.S.C., Claimant, us. STATE oF
ILLiNois, DEPARTMENT oF MENTAL HEALTH, Respondent.
Opinion filed January 11, 1972.

Dr. DonaLp D. KozoLi, Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.].

(No. 6308 —Claimant awarded $279.83.)

Xerox CorproraTION, Claimant, us. State ofF ILLINOIS,
DerARTMENT oF PusLic Aip, Respondent.

Opinion filed January 11, 1972.
Xerox CorroRATION, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; Ebwarp L.S.
ARKEMA, JR., Assistant Attorney General, for Respondent.
ConTtracts—Ilapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.
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(No. 6307 —Claimant awarded $58.66.)

Druce Druc Company, Inc., Claimant, vs. StaTe oF lLLINOIS,
DerARTMENT oF MENTAL HEALTH, Respondent.

Opinion filed January 11, 1972.
Druce Druc CompPANY, INC., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6313—Claimant awarded $1,651.75.)

CARTER ReporTING SERVICE, Claimant, vs. STATEOF ILLINOIS, FAIR
EmMPLOYMENT PrAcTICES ComMIssiON, Respondent.

Opinion filed January 11, 1972.
CARTER REPORTING SERVICE, Claimant, pro se.

WiLLiAaM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6314 —Claimant awarded $170.00.)

KennetH Moy, Claimant, vs. State oF liuinois, Fair
EmpLoYMENT Practices Commission, Respondent.

Opinion filed January 11, 1972.
KenneTH Moy, Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.
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ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6315—Claimant awarded $161.00.)

WiLtiam D. STieHL, Claimant, os. State oF lLuinois, Fair
EmMPLOYMENT PrACTICES Commission, Respondent.

Opinion filed January 11, 1972.
WiLLiam D. Stient, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C J.

(No. 6316 —Claimant awarded $334.60.)

ELsie GoLpsTEIN, C.S.R.,Claimant, vs. STATE oF ILLinois, FAIR
EmPLOYMENT PrRACTICES Commission, Respondent.

Opinion filed January 11, 1972.
EvLsie GoLpsTEIN, C.S.R., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6317 —Claimant awarded $1,220.00.)

Eruis E. Reip, Claimant, us. STATEoF ILLinoOIS, FAIR EMPLOYMENT
Pracrices Commission, Respondent.
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Opinion filed January 11, 1972.
ELuis E. Rem, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Permy, C.J.

(No. 8318 —Claimant awarded $277.75.)

Cuarres McCorkLE, JrR., Claimant, vs. State oF ILLINOIS Fam
EmpPLoYMENT PrACTICES Commission, Respondent.

Opinion filed January 11, 1972.
CHarLes McCorkLE, Jr., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiv, C.J.

(No. 6319 —Claimant awarded $1,295.00.)

GarLaND W. WaTT, Claimant, us. STATE oF IrLmnois, FAmR
EmMPLOYMENT Pracrices Commission, Respondent.

Opinion filed January 11, 1972.
GAarLAND W. WATT, Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLmy, C.J.
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(No. 6320 —Claimant awarded $495.00.)

THomas S. MEerskas, Claimant, us. State oF lILLinois, Far
EmpLovyMeENT PracTices Commission, Respondent.

Opinion filed January 11, 1972.
THomas S. MeTskas, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 8321 —Claimant awarded $380.00.)

WiLLiam T. Recas, Claimant, us. State oF lLLinois, Fair
EmpLovmENT PracTices Commission, Respondent.

Opinion filed January 11, 1972.
WiLLiam T. Recas, Claimant, pro se.

WiLLiam J. Scorn, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.].

(No. 6322 —Claimant awarded $533.01.)

JosepH E. Encer, Claimant, vs. State oF ILLinois, Fair
EmpLoYMENT Practices Commission, Respondent.

Opinion filed January 11,1972
JoserH E. ENncEL, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Contracrs—lapsed appropriation. When the appropriation from which a
claim shonld have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6323—Claimant awarded $311.00.)

Keere ReporTING Services, Claimant, us. STaTe oF ILLiNois, Falr
EmpLovymMeENT PracTices Commission, Respondent.

Opinion filed January 11, 1972.
Keere ReporTING SERVICE, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim shonld have been paid has lapsed, the Court will enter an award for the
amount due clairnant.

Perruin, C.J.

(No. 6324 —Claimant awarded $168.35.)

Xerox CorporaTiON, Claimant, us. State oF ILLivors, Fair
EmpLoyMENT PracTICES Commission, Respondent.

Opinion filed January 11, 1972.
Xerox CorpPoORATION, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6326 —Claimant awarded $520.60.)

SmiTH, KLINE & FrencH LasoraTories, Claimant, us. StaTte oF
ILLiNots, DeparTMENT OF MENTAL HeaLTH, Respondent.
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Opinion filed January 11, 1972.
SMiTH, KLINE & FrencH LasoraToRries, Claimant, pro
se.
WiLLiam J. ScotTt, Attorney General; WiLtiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6331—Claimant awarded $285.00.)

WiLtiam M. Conen, D.P.M., Claimant, vs. STATE oF lLLINOIS,
DeparTMENT OF MENTAL HeaLTH, Respondent.

Opinion filed January 11, 1972
Dg. WiLLiam M. CoHENn, Claimant, pro se.

WicLiam J. ScotT, Attorney General; Saut R. WEXLER,
Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6335—Claimant awarded $236.30.)

Bismarck Hoter, Claimant, vs. StaTte ofF lcuinois, Fair
EmpLovymENT PracTices Commission, Respondent.

Opinion filed January 11, 1972.
Bismarck HoTEeL, Claimant, pro se.

WiLLiAaMm J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
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claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruN, C.J.

(No. 6336 —Claimant awarded $357.50.)

AnTHONY J. PaurLerro, Claimant, us. STaTe oF ILLinois, FAIR
EMPLOYMENT Pracrices Commission, Respondent.
Opinion filed January 11,1972.

ANTHONY J. PauLerTO, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—Ilapsed uppropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 8337 —Claimantawarded $500.00.)

Rex Carr, Claimant, us. STATE oF lLLiNnois, FAIR EMPLOYMENT
PrAcTICES CommissioN, Respondent.

Opinion filed January 11,1972.
Rex Cagr, Claimant, pro se.

WiLLiam J. Scort, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.
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(No. 6338 —Claimant awarded $260.00.)

Lewis V. MoracaN, JR., Claimant, vs. STATE oF ILLINOIS, FAIR
EMPLOYMENT Practices CommissioN, Respondent.

Opinion filed January 11, 1972.
Lewis V. MorcaN, Jr., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLN, C.J.

(No. 6339—Claimant awarded $164.69.)

DoLMAR PHARMACY, Claimant, vs. STATE ofF ILLINOIS,
DEPARTMENT oF MENTAL HEALTH, Respondent.

Opinion filed January 11, 1972.
DoLmAR PHARMACY, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.].

(No. 6341 —Claimant awarded $2,302.10.)

SUPREME MoTor & VaN LinEs,Claimant, vs. STATE oF ILLINOIS,
DePARTMENT oF PusLic Am, Respondent.

Opinion filed January 11, 1972.
M. T. GruENER, Attorney for Claimant.

WiLtiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, CJ.

(No. 6344 —Claimant awarded $424.20.)

MarsHALL FieLp & Cowmpany, Claimant, vs. STATE oF ILLINOIS,
DePARTMENT oF MenTAaL HEALTH, Respondent.

Opinion filed January 11, 1972.
RoBerT A. WILBRANDT, Attorney for Claimant.

WiLLiam J. Scorn, Attorney General; EpwaArDp L.S.
ARKEMA, JR., Assistant Attorney General, for Respondent.
ConrtracTs—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, CJ.

(No. 6347 —Claimant awarded $168.00.)

SEYMOUR S. KessLer, D.P.M., Claimant, vs. STATE oF lLLINOIS,
DEPARTMENT OF MENTAL HEALTH, Respondent.

Opinion filed January 11, 1972.
Dr. SEymour S. KessLER, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.].

(No. 6350—Claimant awarded $873.30.)

Casrmni HALL MaTerniTy Howme, Claimant, vs. STATE oF ILLINOIS,
DEPARTMENT oF CHILDREN AND FAMILY Services, Respondent.
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Opinion filed January 11, 1972.
CaBrINI HALL MATERNITY HOME, Claimant, pro se.

WiLLiam J. ScotTt, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation frorn which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, CJ.

(No. 6356 —Claimant awarded $71.65.)

Richarp J. Kareckas, Claimant, vs. State oF lLLinois, Fair
EmpLovymenT PracTices Commission, Respondent.

Opinion filed January 11, 1972.
RicHARD J. KAREcKAs, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—Ilapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 6358 —Claimant awarded $228.81.)
SuaMeL Manor #2, Claimant, vs. StaTe oF ILLinois, DEPARTMENT
oF MenTAL HeaLTH, Respondent.
Opinion filed January 11, 1972.
SHaMEL Manor #2, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.
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(No. 6360—Claimant awarded $240.00.)

Our Laby orF THE HicHranps, Claimant, us. STaTe oF ILLiNOIS,
DerpARTMENT oF CHILDREN AND FAMILY Services, Respondent.

Opinion filed January 11, 1972.
Our Lapy orF THE HicHLaNDs, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Conrt will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6368 —Claimant awarded $71.60.)

Bi-RiITE Foop Store, Claimant, us. State oF ILLINOIS,
DepARTMENT OF PusLic Aipb, Respondent.

Opinion filed January 11, 1972.
Bi-RiTe Foop Storg, Claimant, pro se.

WiLLiaM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.
ConrracTs—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6398 —Claimant awarded $527.20.)

RCA-COMPUTESRystems, Claimant, us. State oF lLLinois,
AupiTor oF PusLic AccounTs, Respondent.

Opinion filed January 11, 1972.
RCA-COMPUTERsTEMS, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiIN, C.J.

(No.5795—Claim denied.)
Benjamin H. Turner, Claimant, us. STATE OF ILLINOIS,
Respondent.
Opinion filed January 21, 1972.
RAINEY AND MurpHY, Attorneys for Claimant.

WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
SEcrReTARY OF STATE—drivers license fees. Where claimant paid fee for

renewal of drivers license, but failed to have new license issued, he was not en-
titled to a refund of fee in absence of statute authorizing such refund.

HoLbeErmAN, J.

In this case claimant seeks to recover $8.00 drivers
license fee which he paid the State of Illinois.

In 1969, claimant applied for a renewal of his drivers
license, paid the prescribed fee of $8.00, but failed to pass
the examination due to his eyesight. The Secretary of State
notified him by letter of his failure to pass the examination.
Thereafter, claimant wrote a letter to the Secretary of State
stating that he did not intend to apply again for a renewal of
his license and requested a refund of the $8.00 he paid. The
Secretary of State wrote claimant declining to refund the
license fee.

The sole question is whether or not claimant should be
refunded the $8.00 license fee paid by him at the time he
applied for the renewal of his license.

The argument of claimant is that the fee had to be paid
at the time of the application and therefore was not volun-
tary; that since the State refused to renew his license,
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the fee should be refunded to him because the $8.00 fee
could not, under the law, be charged solely for taking of the
examination; and that inasmuch as claimant never received
his license, it would be unjust for the State to retain the fee.

It appears that there is some merit to the claimant’s
position in that he never received what he applied for when
he paid the $8.00 license fee. Nevertheless, the rule has been
firmly established by many cases, that where a license fee is
voluntarily paid to a governmental body, it cannot be
recovered in the absence of a statute authorizing such a
recovery. See the case of The L. F. Corporationvs. State of
Ilinois, 22 C.C.R.486. In that case, a fee in the amount of
$6,750.00 for a racing license was not returned to the appli-
cant after the applicant had abandoned his application.

To change this long established principle of law in
order to assist the claimant here could result in confusion in-
the rilles. There is no provision in the Illinois Vehicle Code
which authorizes the Secretary of State or any other person
to refund a drivers license application fee in case the license
is refused or the application withdrawn. There are
provisions, however, for refunding fees received when an
application for a certificate of title to a motor vehicle or
when an application for registration of a motor vehicle is
refused. Ch. 95%, Sec. 3—824, ll.Rev.Stat., 1969, provides
that any such fee shall be returned to the applicant when
the application for title or for registration is refused or
withdrawn. The Legislature has not adopted such
provisions in connection with the fees collected for drivers
licenses.

The claim is denied.
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(No. 5332—Claim denied.)

CHarLEs Epwarp Fercuson, Claimant, vs. State oF ILLinols,
Respondent.

Opinion filed December 18, 1969.
Petition of Cleimant for Rehearing denied February 14, 1972.

Hennine anp CrorT, Attorney for Claimant.

WiLLiam G. CLArk, Attorney General; Morton L.
ZasLAvVsKY, Assistant Attorney General, for Respondent.

Hicuways—duty to maintain. Where claimant stepped into hole in pave-
ment, and where he knew of had condition of roadway in area, but did not look

down into strert before stepping off the curb, claimantwas not in exercise of due
care.

Same—same. Respondent owes no duty to pedestrian to keep the streetin a
safe condition. where sidewalks are provided; and the claimant who stepped into
hole in street could not recover.

BOOKWALTER, J.

Charles Edward Ferguson has filed his complaint in
this Court seeking to recover damages against respondent,
charging respondent with certain acts of negligence in its
failure to maintain a street, which was under its control.

From the evidence introduced, it appears that claim-
ant, on October 30, 1965, at or about 6:45 a.m., parked his
car at or near 3867 Elston Avenue, Chicago, Illinois, and
entered the Elston Launderette; that some time later claim-
ant left the launderette, and at the aforesaid location, while
stepping from the sidewalk and curb onto the street,
stepped into a hole in the asphalt pavement in the street.
Claimant testified that the weather at the time was cloudy
and hazy. He further testified that the hole in the pavement
was approximately one foot from the curb.

On cross examination, claimant testified that he was
well acquainted with the area in question; that the street
along the block in question was cracked, and that he knew
of the bad condition of the street. He also testified that he
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did not look down at the street when he stepped from the
curb, even though he knew that the street and pavement
was in a bad condition.

Joseph Ciborowski, a witness on behalf of claimant,
testified that he is the owner of the Elston Launderette on
Elston Avenue. He testified as to the photographs of the
street in question, and testified that the hole depicted in
claimant’s exhibits and photographs, existed for at least
four or five months prior to October 30, 1965, the date of
the accident in question.

In order for claimant to recover, he must prove by a
preponderance of the evidence that respondent was
negligent, that this negligence was the proximate cause of
claimant’s injury, and that he was, at the time of the acci-
dent, exercising due care and caution for his own safety. It
is the respondent’s contention that claimant was a pedes-
trian walking on a roadway in violation of Chap. 951/2,
Sec. 175, Ill.Rev.Stat.; “Where sidewalks are provided, it is
unlawful for any pedestrian to walk along and upon an ad-
jacent roadway except at a crosswalk,” and that respondent
owes no duty to such pedestrian to keep the street in a safe
condition, and, therefore, could not be guilty of negligence.

It is unnecessary for this court to consider respondent’s
contention, since we find from the facts in this case the
claimant was not in the exercise of due care.

Respondent is not an insurer of all accidents which
happen to persons using its roads and it is incumbent upon
the claimant to prove by a preponderance of the evidence
that he was exercising due care and caution for his own
safety at the time of the accident. Claimant has failed to
discharge this burden. He knew of the condition of the
roadway in the area where the accident occurred, but did
not look down into the street before stepping off the curb,
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or in any other way exercise care for his own safety. Had he
looked down, he could have avoided stepping into the hole.
Thriege vs. State of Illinois, 24 C.C.R. 470.

In view of the foregoing, the claini must be denied.

(No. 5525—Claimant awarded $25,000.00.)

WEesTCHESTER FIRE Insurance Company, A Corporation, Sub-
rogee of Jesse C. Shepherd, Claimant, vs. STATE oF ILLiNoIs,
Respondent.

Opinion filed November 9,1971.
Petition of Respondent for Rehearing denied February 17, 1972.

JoHN P. WarbrorE, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; Zeamore A. ADER,
Special Assistant Attorney General, for Respondent.

NEGLIGENCE — res ipsa loquitur. When a thing which has caused an injury is
shown to be tinder the management of the party charged with negligence and the
accident is such as in the ordinary course of things will not happen if those who
have such management use proper care, the accident itself affords reasonable

evidence, in the absence of an explanation by the parties charged, that it arose
from want of due care.

Per Curiam.

On February 4, 1968, there was an explosion and fire in
the National Guard Armory in Aurora, lllinois, which
resulted in the destruction of the Armory. As a result of the
explosion and fire, an adjoining building owned by a cer-
tain Jesse C. Shepherd was damaged. Claimant,
Westchester Fire Insurance Company, paid the owner of
the adjoining building the sum of $25,124.55,and brings this
claiin to recover its payment as the subrogee of the owner
of the adjoining building.

Donald Shepherd, a qualified and licensed architect,
submitted a thirty-seven page itemization concerning
necessary repairs to the building, and stated that the cost of
repair, replacement and service required to repair the dam-
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age done to claimant’s building amounted to $39,067.89.
The Assistant Claims Manager of the Westchester Fire In-
surance Company, Charles J. Sniericky, testified that an
agreement was made with the owner of the building
whereby the claimant paid its assured, Jesse C. Shepherd,
the sum of $25,124.55.

It is the contention of the claimant that the respondent,
through its agents, members of the Illinois National Guard,
was negligent in the operation, control and maintenance of
the Armory, more specifically, the heating apparatus in the
basement known as the “North Boiler”, and that it was
through this negligence that the fire was caused, resulting in
damage to the Shepherd Building. Count One of the
claimant’s complaint alleges specific negligence in the
operation of the “North Boiler” and Count Two alleges
general negligence under the doctrine of res ipsa loquitur.

Testimony taken at the hearing of this matter estab-
lished that the Armory was under exclusive control of the
respondent and that the “North Boiler” was in operation at
the time of the explosion and fire. On December 23,1967, a
gas regulator valve on the “North Boiler” was replaced for
the reason that the boiler had not been burning with the
proper flame. Captain Leo Stoecker, of the Illinois National
Guard, testified that there had been no complaint regarding
the “North Boiler” after that time. Neither claimant nor
respondent introduced any expert witness who might have
examined the “North Boiler” after the fire.

Lt. Ronald Miller of the Aurora Fire Department,
testified on behalf of the claimant that he had investigated
the fire and that in his opinion the fire had started in the
basement boiler area and was consistent with a gas explo-
sion. Arson was ruled out as a cause.



329

Another opinion was introduced in the form of a report
by James F. Lahey, Deputy State Fire Marshal for the State
of Illinois. In his written opinion, the most probable source
of ignition was the Boiler Room and further, in his opinion,
it was stated that the fire was accidental and due to a
malfunction of one of the boilers.

In the opinion of this court, the doctrine of res ipsa
loquitur is properly invoked by the claimant. In the case of
Feldman vs.Chicago Railways Co., 289111. 25, 34., the court
stated: “When a thing which has caused an injury is shown
to be under the management of the party charged with
negligence and the accident is such as in the ordinary course
of things will not happen if those who have such manage-
ment use proper care, the accident itself affords reasonable
evidence, in the absence of an explanation by the parties
charged, that it arose from want of proper care.” The claim-
ant in this case has proven through a sufficient amount of
circumstantial evidence that the fire started in the boiler
area, which was under the control of the respondent, and
that the probable cause of the fire was a gas explosion. Such
circumstantial evidence, along with the fact that fires of this
nature do not occur in the absence of someone’snegligence
give rise to the presumption of negligence on the part of the
respondent. (Metz vs. Central lllinois Electric and Gas, 32
111. 2d 446).

The presumption which arises is subject to rebuttal by
the respondent and may be overcome by explanation of the
occurrence of the fire, consistent with due care on the
respondent’s part. (Edmonds vs. Heil, 333 Ill. App. 497).
Respondent did show that the boiler was repaired some
time before the fire occurred, but failed to offer evidence
as to its condition just prior to and at the time of the explo-
sion and fire in question; and furthermore, failed to have
the boiler inspected after the fire, although it was in
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respondent’s possession for four to five months. Respon-
dent has failed to offer sufficient evidence to rebut the
presumption of negligence.

Respondent argues that it might be just as reasonably
be inferred that the fire was started by abomb or that some
other form of arson took place. The possibility of arson was
ruled out both by Lt. Ronald Miller of the Aurora Fire
Department and James F. Lahey, Deputy State Fire
Marshal. There was no proof of contributory negligence on
the part of the claimant.

In the opinion of this court, respondent is liable for the
damages inflicted on the property of Jesse C. Shepherd and
the court awards damages to the Westchester Fire In-
surance Company, subrogee and claimant in this matter, in
the amount of $25,000.00.

(No.5570—Claimant awarded $882.34.)
N. A. MasTers, Claimant, vs. STATE oF lLLINOIS, Respondent.

Opinion filed February 17, 1972.
Orwin H. PucH, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; WiLuiam E.
WEBBER, Assistant Attorney General, for Respondent.

NEcLIGENCE—joint tort-feasors. A party damaged by the actions of joint
tort-feasors may sue either or both tort-feasorsand may collect in full from either.

Burks, J.

This is a claim for property damage based on the
following facts which are not in dispute.

On Thursday, August 10, 1967, a sign crew from the
District #9 office of the Division of Highways at Carbon-
dale proceeded to the southwest corner of the intersection
of Illinois Avenue (U.S. Route 51) and Main Street (lllinois
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Route 13) in Carbondale to install signs for a ternporary
one-way couple of Illinois Avenue and University Avenue.

The crew, operating a truck-mounted power digger,
was drilling holes for the erection of a sign when the drill
punctured a four-inch water service line under the pave-
ment. The ensuing flow of escaping water flooded
claimant’s place of business, a tavern known as the
Rathskeller.

The time of the puncture of the water line was ap-
proximately 9:15 a.m. The Carbondale City Water Depart-
ment was called immediately to repair the break, the Divi-
sion of Highways being without authority to shut off the
water supply or to repair the punctured service line. The
flow of water was stopped at approximately 3:00 a.m. on
the following day. The water was escaping for 18hours, a
portion of which time it was flowing through the public
establishment of the claimant.

It would appear that there may have been undue delay
on the part of the City in repairing the water main. Assum-
ing that there was neglect involved in this delay, we are
faced with a situation where we have joint tort-feasors. It
has been long recognized in Illinois that a party damaged
by the actions of joint tort-feasors may sue either or both
tort-feasors and may collect in full from either.

The property damage sustained by the claimant was
obviously caused by the water which was allowed to es-
cape following the drilling operation of the respondent, and
the latter acknowledges liability.

The only remaining question is the amount of damage
actually inflicted by the water. According to claimant’s
testimony on page 6 of his deposition, the floor in the
Rathskeller was installed in 1955. This means that the tile
floor had been subjected to use by the public for a period
of 12 years prior to the water damage. Claimant, by letter
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dated August 3, 1970, attached to respondent’s Brief and
Argument, agrees that the claim should be reduced from
$1,254.78 to $882.34. Respondent does not contest the other
damages alleged by claimant and agrees that the actual
damages to the claimant’s property amount to $882.34.

IT IS HEREBY ORDERED that claimant be awarded
damages in the amount of $882.34.

Pursuant to Ch. 27, Sec. 439.24,11l. Rev. Stat., 1971, the
Court directs immediate payment of this claim from the
Court of Claims Fund. (Fund No. 572.)

{No. 6023——Claimant awarded $720.13.)

St. ALexius HOsPITAL, A Corporation, Claimant, vs. STATE oF

ILLizots, DEpARTMENT oF CHILDREN AND FaniLy sERVICES, Respon-
dent.

Opinion filed February 17. 1972.
M. C. ELpexn, Attorney for Claimant.

WiLLianm J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. thr Court will enter an award tor the
amount due claimant.

PerLin, C.J.

(No. 6116—Claimant awarded $3.853.3().)

Carniex Aronzo, d/b/a Carniex’s Movers, Claimant, vs. sTATE
oF IrriNoss. DEPARTMENT OF PUBLIC AlD, Respondent.

Opinion filed February 17. 1972.
Epwix M. RarreL, Attorney for Claimant.

WiLLias J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General. for Respondent.
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Contracts—lapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(S0.6235—Claimant awarded 81.891.31.)

PARKHURST, APPIER, MAROLF, ASSOCIATES, claimant, vs. STATE OF
ILLINOIS, DEPARTMENT OF MENTAL HEALTH, Respondent.

Opinion filed February 17, 1972.
PARKHURST, APPIER, MAROLF, AssocIATES, Claimant, pro
se.
WiLLiam J. ScoTT, Attorney General; WiLLiazt E.
\WeBBER, Assistant Attorney General, for Respondent.

ContracTs—lapsed approprintion. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(S 0.6265——Claimant awarded $2.767.77.)

CrawrorD, MurpHY anp TiLLy. Isc.. Claimant, vs. STATE OF
ILLinois, DEPARTMENT OF PusLic WORKS AND BUILDINGS,
Respondent.

Opinion filed February 17, 1972.
CrAwFORD, MurpHY AND TiLLy, INnc., Claimant, pro se.

WiLLian J. ScotT, Attorney General; Winian E.
WEBBER, Assistant Attorney General, for Respondent.

CoxnTtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLiN, C.J.
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(No. 6273—Claimant awarded $11,600.54.)

EnGINEERING  Service CorporaTion, Claimant, us. StATe oF
ILLinois, DepARTMENT oF MenTaL HeaLTH, Respondent.

Opinion filed February 17, 1972.
ENGINEERING SERVICE CorPORATION, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ContracTs—lapsed uppropridion When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6283—Claimant awarded $1,062.61 )

LankToN, ZIEGELE, TERRY aND AssociaTes, Inc., Claimant, vs.
STATE OF ILLINOIS, DEPARTMENTS OF PuBLIic WORKS AND BUILDINGS
and MentaL HeaLtH, Respondent.

Opinion filed February 17, 1972
LANKTON, ZIEGELE, TERRY AND AssocCIATES, INc., Claim-
ant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

CONTRACTS—lapsed appropriation When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for thr
amount due claimant.

PErLIN, C.J.

(No. 6330—Claimant awarded $80.00.)

Davio V. Errron, M.D., Claimant, us. State oF lLLiNOIS,
DeparTMENT OF MenTAL HeaLTH, Respondent.

Opinion filed February 17, 1972.
Dr. Davio V. ErFron, Claimant, pro se.
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WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

CONTRACTS—hpsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, CJ.

(No. 6349 —Claimants awarded $302.35.)

ARrNoLD H. ALBREDCHT, HoMER BEALL, Sr., DoNALD HALEY, RALPH
JoHnson, Lynn Lamig, CurTis Orr, OTTO ScHriErer and Ray
Stout, Claimants, vs. State oF Iruinois, OFFICE OF THE
SUPERINTENDENT OF THE EbucaTionAL Service REGION,
Respondent.

Opinion filed February 17, 1972.
Cuirrorp Bury, Attorney for Claimants.

WiLLiam J. Scorr, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, CJ

(No. 6355—Claimant awarded $151.59.)
Lester L. Haag, Claimant, vs. State oF ILLinois, Respondent.
Opinion filed February 17, 1972.
LesTer L. Haag, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLuiam E.
WEBBER, Assistant Attorney General, for Respondent.

PerLin, C.J.
This cause coming on to be heard on the Joint
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Stipulation of the parties hereto and the Court being fully
advised in the premises;

THIS COURT FINDS that this claim is for damage
caused to claimant's 1970 Ambassador sedan, while parked,
when respondent's agent backed into it with a farm type
International Model M Tractor.

IT IS HEREBY ORDERED:

1. That the sum of $151.59 be awarded to claimant in
full satisfactionof any and all claims presented to the State of
Illinois under the above captioned cause.

(No. 6374—Claimant awarded $23,938.67.)

FLEx-0-Lite Division, vs. STATE ofF lLLinois, Division OF
HicHwaAys, Respondent.

Opinion filed February 17, 1972.
FLex-O-Lite Division, Claimant, pro se.
WiLLiam J. ScoTtT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(So 6375—Claimant aw arded $1.200 00 )

THe CresTLvYN, INC., Claimant, vs. STATE OF ILLIso1S, DEPARTMENT
oF MenTAL HeaLTH, Respondent.

Opinion filed February 17, 1972
Tue Crest Lyn., Inc., Claimant, pro se.

WiLLiam J. Scott, Attorney General; WiLLianm E.
WEBBER, Assistant Attorney General, for Respondent.
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Conrracts—lapsed appropriution. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6377 —Claimant awarded $640.00.)

Meco DistriButoRs, Inc., Claimant, os. STATE OF ILLINOIS,
DePARTMENT oF MeNTAL HeaLTH, Respondent.

Opinion filed February 17, 1972.
Meco DistriBuToRsS, INc., Claimant, pro se.
WirLiam J. Scotrt, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6378 —Claimant awarded $373.23.)

MaNPOWER, Inc., Claimant, vs. STATEOF ILLINOIS, SUPERINTENDENT
oF PusLic InsTrucTION, Respondent.

Opinion filed February 17, 1972.
ManrPOWER, INc., Claimant, pro se.
WiLiam J. Scotr, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6379—Claimant awarded $2,737.80.)

Bareer-CoLman Cowmpany, Claimant, vs. State orF ILLiNois,
DEPARTMENT oF MenTaL HeaLTH, Respondent.
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Opinion filed Februarg 17, 1972.
BARBER-CoLMAN CompPANY, Claimant, pro se.

WILLIAM J. Scorr, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.

PerLIN, C.J.

(No. 6394—Claimant awarded $1,360.00.)

PHiLLIPs DecoraTinGg Service, Claimant, us. StaTte oF lLLiNOIS,
InpbusTrRIAL Commission, Respondent.

Opinion filed February 17,1972,
PHiLLips DecoraTiNG SERVICE, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. \Vhen the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.

PerLIN, C.J.

(No. 6397 —Claimant awarded 37,729.84.)

MiLLipore CorproraTiON, Claimant, us. State ofF ILLINOIS,
DerpARTMENT oF PusLic HEALTH, Respondent.

Opinion filed Febnrary 17, 1972.
MiLLipore CORPORATION, Claimant, pro se.
WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.
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(No. 6401 —Claimant awarded $85.52.)

SMITH-CoroNA MarcHanT, Claimant, us. State oF lLLiNOIS,
DepARTMENT OF Business anD Economic DEVELOPMENT,
Respondent.

Opinion filed February 17, 1972.
SMITH-CORONA MARCHANT, Claimant, pro se.

WiLLiAM J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—Iapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6409 —Claimant awarded $1,069.35.)

OvusHaw's INTERIOR Service, Claimant, us. STATE oF ILLINOIS,
InousTRIAL Commission, Respondent.

Opinion filed Febraary 17, 1972.
OLsHaw’s INTERIOR SERVICE, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

CONTRACTS—lapsed uppropriotion. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6413 —Claimant awarded $85.57.)

Braun AutomoTive, Inc., Claimant, us. STATE oF ILLINOIS,
DeparTMENT OF GENERAL SERVICES, Respondent.

Opinion filed February 17, 1972.
BrAUN AuToMmoOTIVE, INc., Claimant, pro se.

WiLLiam J. ScotT, Attorney General;, WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.



340

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Beruin, C.J.

(No. 6417 —Claimant awarded $291.70.)

Joun E. Vmooman, Claimant, vs. STtate oF lLLiNols,
SuperINTENDENT OF PuBLIc INsTRUCTION, Respondent.

Opinion filed February 17, 1972.
JoHN E. Vrooman, Claimant, pro se.
WiLLiam J. ScotT, Attorney Ceneral; Wittiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerninN, C.J.

(No. 6428 —Claimant awarded $120.00.)

BoonE Brackerr, M.D., Claimant, vs. STATE oF ILLINOIS,
DePARTMENT oF MeNTAL HEALTH, Respondent.

Opinion filed February 17,1972.
Dr. Boone BrackerT, Claimant, pro se.

WiLLiaMm J. Scorr, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ContracTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6441 —Claimant awarded $185.35.)

HoLipAy Inn SouTH, Claimant, vs. STATEOF ILLINOIS, DEPARTMENT
orF PersonNEL, Respondent.
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Opinion filed February 17, 1972.
HoLipAay INN SouTH, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

CONTRACTS—lapsed appropriution. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PrruiN, C.J.

(No. 6448 —Claimant awarded $83.70.)

URrecas ServiCE oF AnNA, Inc., Claimant, vs. STATE oF ILLinols,
DerARTMENT oF CoNserRVATION, Respondent.

Opinion filed February 17, 1972
UREGAs SERVICE OF ANNA, INc., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6450—Claimant awarded $1,040.19.)

OLsaaw’s INTERIOR Service, Claimant, vs. STaTe ofF ILLINOIS,
InpusTRIAL CoMMISSION, Respondent.

Opinion filed February 17, 1972.
OLsHAW’s INTERIOR SERVICE, Claimant, pro se.

WicLLiam J. Scor, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.

CONTRACTS—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.
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(No. 5222-Claim denied.)
IrvinG SiLvers, Claimant, vs. STATE oF ILLinois, Respondent.

Opinion filed November 12, 1968.
Petition of Claimant for Rehearing denied March 24, 1972

Moms A. Levy, Attorney for Claimant.

WiLLiam G. CLARk, Attorney General, GEerALD S.
GroBMAN, Special Assistant Attorney General, for Respon-
dent.

Hicuways—duty of care. The State is not an insurer of all those traveling
upon the highway, the extent of its duty being to use reasonable care to keep the

highways in a reasonably safe condition for persons exercisingdue care for their
own safety.

DovVE, J.

Thiscause of action was brought by the claimant against
the respondent, State of Illinois, for personal injuries and
property damage suffered by claimant, Irving Silvers,when
the automobile he was driving struck a barrier median on
Willow Road near the Tri-State Tollway in Cook County,
Ilinois.

On February 19, 1964, at approximately 7:30 p.m.,,
Irving Silvers, the claimant, was operating his automobile in
an easterly direction on Willow Road near the Tri-State
Tollway in Cook County, Illinois. Traffic was light, and
there were no other eastbound vehicles at that time. The
weather was clear, and the pavement dry. Willow Road
inclinesupward as it approaches the overpass above the Tri-
State Tollway. At the top of the incline there is a concrete
abutment, technically known as a barrier median, which is
approximately eight inches high, four to five feet in width,
and four hundred feet in length, running in an east to west
direction, and located in the middle of Willow Road. The
accident in question occurred when claimant’scar struck the
west end of this barrier median.

At the point of the accident, Willow Road is a four-lane
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highway. Claimant was proceeding eastbound in the inner
lane when the left side of claimant’s automobile struck the
barrier median, causing personal injuries to claimant and
damage to his automobile.

Claimant testified that at the time of the accident he
was driving his automobile at a speed of approximately 30
miles per hour. The evidence indicates that approximately
one-tenth of a mile west of the barrier median there is an
informational sign bearing the legend “Center Curb Ahead”.
There is also the customary section of ribbed concrete one
hundred feet in advance of the barrier median. The pur-
pose of this ribbed section of concrete is to cause vibrations
to a motorist’s automobile and generate a peculiar noise,
warning a motorist that he has departed from and is not
driving on the normal pavement.

Harry Waldon, Field Traffic Engineer, Division of
Highways, testified that it would not be possible to strike
the barrier median without first passing over this ribbed
section of concrete. Waldon further testified that running
parallel to the ribbed concrete section, and continuing
along the side of the southern edge of the barrier median,
was a painted, yellow diversionary line. Waldon also
testified that, as a general policy, there would be posted a
“Keep Right” sign at each end of a barrier median. The
claimant testified, and the evidence indicates, that there
was no “Keep Right” warning sign or other device of a
similar nature located at the west end of the barrier median.
The evidence indicated that a “Keep Right” sign was placed
near the west end of the barrier median when it was
originally constructed. However, this sign was subsequent-
ly torn down, and had not, at the time of the accident, been
replaced. Claimant alleges that respondent’s failure to
replace the “Keep Right” sign, or to provide other warning
devices as to the existence of the barrier median.
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constituted negligence on the part of the respondent, which
was the proximate cause of the accident.

It is the duty of the State of Illinois to maintain the
highways within its jurisdiction and under its control in a
reasonably safe condition or in the event a dangerous or
unsafe condition exists, to warn those persons using the
highway of said dangerous or unsafe condition. Thompson
vs. State of Illinois, 24 C.C.R.219; Bloom vs. State of II-
linois, 22 C.C.R.582; McNary vs. State of Illinois,22 C.C.R.
328.

In the case of Thompson vs. State of Illinois, 24 C.C.H.
219, the Court said: “Itisan established rule, the state is not
an insurer of all those traveling upon the highway, the ex-
tent of its duty being to use reasonable care to keep the
highways in a reasonably safe condition for persons exer-
cising due care for their own safety.”

Thelaw in the State of Illinois is clear that in order for a
claimant in a tort action to recover he must prove that the
State was negligent, that this negligence was the proximate
cause of the injury, and that claimant was in the exercise of
due care and caution for his own safety. Link vs. State of
Illinois, 24 C.C.R. 69; McNary vs. State of Illinois, 22
C.C.R. 328; Bloom vs. State of Illinois, 22 C.C.R. 582. The
burden of proof is upon the claimant to prove freedom
from contributory negligence.

While there is some dispute as to the existence of the
yellow diversionary line running parallel to the corrugated
or ribbed concrete section and continuing alongside the
edge of the barrier median, there is no dispute as to the
existence of the “Center Curb Ahead” sign, approximately
one-tenth of a mile west of the barrier median, or to the
existence of a ribbed concrete section running one hundred
feet in advance of the barrier median. Claimant testified
that he did not observe the yellow diversionary line; that he
did not observe the “Center Curb Ahead” sign, or ex-
perience any vibrations or hear any warning noises, that
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would indicate that he had departed from the normal driv-
ing pavement, and was passing over the ribbed concrete
section.

It is the opinion of this Court that the claimant, Irving
Silvers, has failed to sustain the burden of proof that he was
free from contributory negligence in connection with the
accident in question. Claimant’s failure to sustain the
burden of proof that he was free from contributory
negligence effectively bars his right to recover damages
from respondent for personal injuries and property damage
when claimant’s automobile struck the barrier median. For
this reason the question of whether respondent’s needs to
maintain a “Keep Right” sign at the end of the barrier me-
dian need not be considered by the Court.

Claimant’s claim is hereby denied.

{(No. 5474 —-Claiimant awarded $2.500.00.)
Mari.yN KirkLann, Claimant, os. STATE oF ILLINOIS, Respondent.
Opinion filed March 24, 1972

GiLuespie, Burke ann Gioieseig, Attorney for Claim-
ant.

WiLLiam J. ScoTT, Attorney General; LEe 1D. MARTIN,
Assistant Attorney General, for Respondent.
Courr Rerowrins —salary. Where claimant had passed test to become a

Class A court reporter. :aind worked as a Class A court reporter, she is entitled to be
compensated as a Class A conrt reporter.

Per Curiam.

On January 3, 1966, the claimant, Marilyn Kirkland,
was appointed as a court reporter for the Seventh Judicial
Circuit of Illinois by Chief Judge Creel Douglass. Her ap-
pointment was rnade pursuant to the Court Reporters Act,
Ch. 37, Sec. 651-659, Il.Rev.Stat, 1965. On the same
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day, January 3, 1966, claimant took the official oath as re-
quired by statute and served as a court reporter from
January 3, 1966, until January 16, 1968, when she resigned
her position.

Section 657 of the Court Reporters Act provided that
each court reporter in office on January 1, 1966, or ap-
pointed on or after that date, must take a test to determine
his or her proficiency. The statute provides that the
proficiency test shall consist of two parts, designated Part A
and Part B.

During the month of February, 1966, claimant took
and passed Part B of the proficiency test provided for by
statute. Thereafter, under the provisions of Section 658 of
the Court Reporters Act, claimant was paid a salary of $6,-
000.00 per year in monthly installments of $500.00.

On February 16, 1967, claimant took and passed Part A
of the proficiency test, and was so notified by letter on
March 1, 1967. Section 658 of the Court Reporters Act
provides that Class A court reporters shall receive a salary
of $9,000.00 per year.

Claimant’s complaint alleges that from March 1, 1967,
until January 16,1968, when she resigned as a court reporter
for the Seventh Judicial Circuit of the State of lllinois, the
respondent, State of Illinois, failed and refused to pay
claimant a salary of $9,000.00 per year in monthly in-
stallments of $750.00, but continued to pay her a salary of a
Class B court reporter, namely $6,000.00 per year in month-
ly installments of $500.00. The claimant seeks damages in
the sum of $2,625.00, which represents the difference in the
statutory salaries of a Class A and a Class B court reporter
for the period beginning March 1,1967,and endingJanuary
16, 1968.

The record in this case reveals that all of the allegations



347

of claimant’s complaint were supported by the testimony of
claimant.

Respondent introduced no witnesses or evidence at the
hearing. However, the record contains a departmental
report and answers to interrogatories filed by the claimant.
The defense to the claim appears to be that after claimant
took and passed Part A of the proficiency examination,
thereby qualifying as a Class A reporter, she waived her
right to receive the $9,000.00 per year salary in a conversa-
tion with Chief Judge Creel Douglass, who had been asked
by the Director of the Administrative Office of the Illinois
Courts to see if claimant and another court reporter who
had passed Part A of the examination would work for 36,-
000.00 per year, although both were classified as Class A
reporters. Such waiver was.emphatically denied by claini-
ant during the hearing, and no evidence was introduced to
support the alleged waiver.

Although respondent alleges further that it was the
policy of the Illinois Supreme Court after August, 1966, to
pay $9,000.00 per year, to court reporters who passed Part
A of the proficiency examination if they reported for a Cir-
cuit Judge, or if they worked full time on a reasonably
heavy trial schedule of reasonably difficult cases, and if
there were limited Class A openings, there is no statutory
basis for this position. The applicable statute provides as
follows:

“Salaries. §8. The salaries of all court reporters shall be paid by the state.
Class A reporters shall receive $9000 per year, and Class B reporters shall receive

86000 per year. The salaries shall he paid monthly on the voucher of the Supreme
Court.” (Il.Rev.Stat. ¢.38 §658.)

In August, 1967, effective January 1,1968, that portion
of the Statute was amended to provide that the Director of
the Administrative Office of the Illinois Courts may setup a
salary schedule for each individual court reporter which
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reflects the “following relevant factors: (1) proficiency
rating; (2) experience; (3) population of the area to which
a reporter is normally assigned; (4)the types of cases and
the number of each type of case to which a reporter is
regularly assigned; (5) other factors considered relevant by
the Director.”

Respondent cites the Illinois Constitution, Article IV
§19, and the claimant cites the Illinois Constitution, Article
V $23,the former prohibiting extra compensation to public
servants after service is rendered and the latter providing
that a state officer’s salary may not be diminished during his
term of office. Neither provision appears applicable to the
instant case.

The 1965 statutory language does not qualify the right
of a Class A reporter to receive the $9,000.00per year salary
prescribed. From March 1, 1967, until January 1, 1968, the
date the amended provision took effect, claimant is entitled
to the extra $250.00 per month which was authorized for all
Class A reporters.

Claimant is hereby awarded the sum of $2,500.00.

(No. 56%—Claimant awarded $4,259.12.)

Rusk AviaTion, Inc., A Corporation, Claimant, vs. STATE oF
ILLinois, Respondent.

Opinion filed March 24, 1972.
BissonNETTE, NUTTING AND Lucas, Attorney for Claim-
ant.
WiLLiam J. ScotT, Attorney General, for Respondent.

PrisoNERs AND INnMaTES—damage, escaped inmates. Where respondent
recommends an award to claimant whose property was damaged, an award will
be entered accordingly.

PerLIN, C.J.

Claimant seeks recovery of damages incurred to
property owned by it when two inmates es-
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caped from the Kankakee State Mental Hospital in
Kankakee, Illinois, on May 15, 1967.The statutory provision
under which the suit is brought provides as follows:

“Whenever a claim is filed with the Department of Mental |lealth, the
Department of Children and Family Services, the Department of Public Safety.
the Youth Commission, or the Department of Youth, as the case may be, for
damages resulting from personal injuries or damages to property, or both or for
damages resulting from property being stolen, heretofore or hercafter caused by
an inmate who has escaped from a charitable, penal, reforrnatory. or other institu-
tion over which the State of Illinois has control while he was at liberty after his
escape, the Department of Mental Health, the Department of Childrenand Vain-
ly Services, the Department of Public Safety, the Youth Commission, or the
Department of Youth. as the case may be, shall conduct an investigation to deter-
mine the cause and if it is found after investigation that the damage was caused by
one Who had bren an inmate of such institution and had escaped, the Department
or Commission may recommend to the Court of Claims that an award he made to
the injured party and the Court of Claims shall have the power to hear and deter-
mine such claims.” (Chapter 23, $4041, lllinois Revised Statutes, 1967.)

The record contains reports that inmates, Patrick
Henry Wright and Edward Patterson had escaped from the
Kankakee State Mental Hospital on May 14,1967,and were
returned May 15, 1967; and that Patterson admitted going
during the time of escape to the Kankakee airport, stealing
a pickup truck and with it smashing into two airplanes,

damaging the truck and one of the airplanes.

Mr. Willard Rusk testified that he was the president of
Rusk Aviation, Inc. on May 15, 1967, which company was
acting as broker for one D-18 S twin engine Beachcraft air-
plane. There is no dispute over the facts. It appears that the
inmates took a 1981 Chevrolet service truck owned by
claimant and backed it into the tail section of the aircraft,
causing damage in the amount of $4,125.00 which was the
actual cost of repairs for the aircraft and $134.12 for the
pickup truck.

Respondent has recommended that the awards in the
aforesaid amounts be granted.

Claimant is hereby awarded the sum of $4,259.12.
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(No. 5743—Claimant awarded $341 80 )
Dr. Comess anp AssocliaTes, S.C., Claimant, us. STATEOF ILLINOIS,
DeparTmENT OF MENTAL HEALTH, Respondent.
Opinion filed March 24, 1972.
Dr. Comess AND AssoclaTes, S.C., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—Ilapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLIN, C.]

(505766-—Claimant awarded $1.000.00.)

FrienoLy CHevroLeT, Inc., Claimant, vs. StaTte oF ILLINOIS,
Respondent.

Opinion filed March 24, 1972.
SorLING, CATRON, AND HARDIN, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
ConTracTs—automobile trade-in. Where respondent purchased new auto

and failed to trade in old car. petitioner will be awarded value of auto not
delivered as trade-in.

Houberman, J.

Clainiant seeks to recover the value of a 1966 Ford
which he allegedly failed to receive as a trade-in when he
sold a 1969 Chevrolet to the State.

The State's purchase order #885910, dated January 21,
1969, was issued to the clainiant for a 1969 Chevrolet for the
price of $2,347.00 less a trade-in allowance of $1,000.00 for
a 1966 Ford.

There is no dispute in connection with the purchase
order nor its terms. The only issue presented is whether or




351

not the clainiant actually received the 1966 Ford that the
State agreed to trade in.

Claimant delivered the new car along with several
other new cars to the Department of Agriculture at a State
garage. At the time of delivery, he should have picked up
the trade-in vehicle. Later, claimant discovered that the
1966 Ford trade-in was missing. He contends here that he
never received the trade-in vehicle.

Claimant testified that he delivered the new car, along
with several others, and that at the timme he and his
employees picked up several trade-ins. He had a sheet with
the State trade-ins listed. As he received a trade-in, he
would check it off. It appeared, however, that the 1966
Ford trade-in was never checked oft. Claimant actually
noticed the missing trade-in some time later. He testified,
however, that previously on sales there were delays in get-
ting the trade-in; that often times the trade-in would be
located in other parts of the State; and that on occasion they
would be wrecked vehicles. The respondent did not offer
any evidence to the contrary.

The original complaint asked for $1,000.00. The com-
plaint was later amended by raising the amount to $1200.00
with the statement that the later figure was the fair market
value of the trade-in item

It is the opinion of this Court that claimant has pro-
duced sufficient evidence to establish a prima facie case
that the State did not deliver the 1966 Ford trade-in as
agreed upon in the purchase order.

It is the further opinion of this Court that the sum of
$1000.00 is the correct amount that should be allowed to the
claimant and an award is therefore entered in said amount
of $1000.00.
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(No. 5954 —Claimant awarded $78.84.)

MoEedLE PrescripTioN PHARMACY, Claimant, vs. STATE oF ILLiNOIS,
DePARTMENT OF MenTAL, HEALTH, Respondent.

Opinion filed March 24, 1972.
MoEgHLE PREsCRIPTION PHARMACY, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ConNtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.].

(No. 5997—Claimant awarded $255.07.)

Sun OIL Company, Claimant, us. STaTE oF lLuinois, Various
StATE Acencies, Hespondent.

Opinion filed March 24, 1972.
Sun OiL CompaNy, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed uppropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.].

(No. 6026—Claimant awarded $1,651.54.)
RaLpH VanciL, Inc., Claimant, vs. STATE oF ILLinois, Respondent.
Opinion filed March 24, 1972.
LANSDEN AND LANSDEN, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contractr—emergency WOrk. Where claimant performed work of an
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emergency nature. claimant would be compensated even though respondent had
not approved contract before it was done.

HoLbERMAN, J.

For labor and materials furnished to the State. the
claimant initially filed a claim in this cause for the amount
of $2,498.78. Subsequently, the ad damnum was reduced to
$2,253.75. because the original coinplaint contained certain
items for which claimant apparently had been paid.

Claimant had originally: contracted with the Illinois
Building Authority to work at the 60-hoy Forestry Camp in
Dixon Springs, lllinois. That contract work was completed
by the claimant and fully paid for by the State. This claiin is
based on extra work done at the request of one John
Lovelock of the Department of Corrections who was Ad-
ministrati\-e Assistant to the Supervisor of Forestry Camps.
The record contains a letter from Peter B. Bensinger. Direc-
tor of the Department of Corrections, addressed to the At-
torney General’s office, indicating that the Supervisor of
Forestry recommended payment of the claiin based on
valid billing and due to the fact that the work was not part
of the original IRA contract.

Further, there is in the record a copy of a letter from
Charles Martini, Coordinating Architect, addressed to
Albert Paga, State Supervising Architect, explaining that
the IBA could not pay the bill since it had not approved the
additional work prior to the time it was done, and because
the change order was submitted after the work was com-
pleted. It appears, however, that the work done by claiiii-
ant was in the nature of an emergency. The facility was
needed to accommodate boys who were coming in to the
Camp. Clainiant was on the job, boys were coming in, and
there was no way to feed them or wash their clothes
without the additional work finished by claiinant.

Respondent acknowledges the merits of this claiiii.
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However, in analyzing the claim, it appears to this Court

that, in the first instance, clairriant was lax in inclnding items

for which he had previously been paid. In addition, the

computation of the claim contains an item for Supervision

at 25%and Insurance and Taxes at 20%, but nowhere in the

testimony is there any evidence to support these items as

being proper. If these were proper, clairriant should havc

submitted proof to substantiate their inclusion. There was

testimony offered in support of the 15%for Overhead and

10%for Profit as being reasonable and customary charges.

Also, it is noted in the itemization of the claim, the 25%
amount for Supervision is stated at the same figure as the
20%amount for Insurance and T'axes. Thus, the claim is a bit
casual in its original inception and in its final form.

This Court believes clainiant is entitled to be compen-
sated; and based on the records, we are allowing the

following:

Cost of materials -« oo Ll e S 353.62
Labor ............... e e e reeeraeeeeeiaeaeaas 952.00
B $1.305.62
Overhead 15% ... e 195.78
Total oo $1.501.40
Profit 0% .ot 150.14
Total Allowed ... $1,651.54

Claim allowed in the amount of $1,651.54.

(No. 6036—Claimant awarded $442.52.)

FS Services, Inc., Claimant, os. STATE oF ILLiNOIS, DEPARTMENT
oF Law ENFORCEMENT, Respondent.

Opiniori filed March 24, 1972.
ILLINOIS AGRICULTURAL ASSOCIATION AND AFFILIATED
Companies, for Claimant.

WiLLiaM J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
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Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6119—Claimant awarded $17.880.00.)

ALL WEaTHER CoURTs, Inc., Claimant, us. The HoArD oF REGENCY
oF THE REGENCY UNIVERSITIES SYSTEM, ILLINOIS STATE: UNIVERSITY,
Respondent

Opinion filed March 24. 1972.
ALL WEATHER COURTS, INc., Clairnant, pro se.
MarkowITZ, LAWRENCE, LEnz & JeNNINGs, Attorney
for Illinois State University, and PauL E. MATHIAS, Attorney
for Hoard of Regents, for Respondent.
Conrtracts—lapsed appropriation. When the appropriation from which o

claini should have heen paid has lapsed, the Court will enter an award tor the
amount due claimant.

HOLDERMAN, J.

(No0.6056—Claimant awarded $2.111.10.)

Commuter AIRLINES, INc., An lowa Corporation, Claimant, us.
StaTe oF lLuinois, VARrious Acencies, Respondent.

Opinion filed March 24. 1972.
NicHoLAs G. Manos, Attorney for Claiinant.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should havc been paid has lapsed, the Court will enter i award for the
amount due claimant.

PerLIN, C.J.
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(No. 6127 —Claimant awarded $87.244435)
Cou~ty oF Cook. Claimant, vs. STaTE oF ILLiNois, Respondent.
Opinion filed March 24, 1972.
Epwagrn V. Haxranax, State’s Attorney of Cook Coun-
ty. for Claimant.

Wirriant J. ScotT, Attorney General, for Respondent.

Juvesne  Cover—depleted  appropriation. Where  claimant  incurred
obligations as a matter of law . and where appropriation was depleted prior to
claimant’s filing for reimbursement. an award wonld be entered.

PerLIN, C.].

This cause coining on to be heard on the Joint Stipula-
tion of the parties hereto, and the Court being fully: advised
in the premises;

. THIS COURT FINDS that this claim is for salaries of
emplovees of the staff of the Juvenile Court. wherein the
State is obligated by Ch. 37, Sec. 706-7, IlL.Rev.Stat, 1969,
to compensate the counties for such expenditures, that such
obligations were incurred as a matter of law, ancl that the
appropriation was depleted prior to the claiinant’s filing for
reimbursement.

IT ISHEREBY ORDERED that the sumn of $87.244.45
be awarded to claimant in full satisfaction of any and all
claims presented to the State of Illinois under the above
captioned cause.

(No. 6146—Claimant awarded $1%6.34.)

Grick Mebicar axp Surcical SuppLy Contpany. Claimant, cs.
StATE oF ILLiNois, DEPARTMENT OF MeNTAL HEALTH, Respondent.

Opinion filed March 24. 1972.
GLick MepicaL axp SurcicaL Suppry Conrpany, Claim-
ant, pro se.

WirLiant J. Scorr, Attorney General; Savr. R. WEXLER.
Assistant Attorney General, for Respondent.
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Co~TRacTs—lapsed appropriation. When the appropriution from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLix, C.J.

(No. 6290—Claimant awarded $1.233.56.)

Rosewoop Maxor, Inc., A Corporation, Claimant. vs. STATE or
ILLiNois. DEPARTMENT OF MenTAL HEALTH. Respondent.

Opinion filed March 24. 1972
Rosewoop Manor. Inc.. Claimant, pro se.

WiLLian J. ScotT, Attorney General; Sauvl R, WEXLER,
Assistant Attorney General, for Respondent.

ConTracts—lapsed appropriation. When the appropriation from which u
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLIN, C.].

{No. 63—1()—(;|nimunt awarded $933.00.)

Georce Herrviasn axp Coatpany, Claimant. ©s. STATE oF
ILLinois. DeEpARTMENT OF Pustic Sarery, Respondent.

Opinion filed Mareh 24, 1972.
GeorGe HErrRMANN AND Conipany, Claimant, pro se.

WiLLiaa J. ScoTT, Attorneyv General: Saui. R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.].

(No. 6342—Claimant awarded $1.167.00.)

W. W. Grote Company, Claimant, vs. Boarp oF REGENTS OF THE
ReceExcy UNIVERSITY SYSTEM, SANGAMON STATE UNIVERSITY.
Respondent.
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Opinion filed March 24, 1972.
W. W. Grort Company, Claimant, pro se.
PauL E. MaTHias, Attorney for Board of Regents, for
Respondent.

ConTtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

HovLberman, J.

{(No. 6343—Claimant awarded $1,921.13.)

FLynN Fence anp SuppLy Company, Claimant, vs. STATE oF
ILLiNots, DepaRTMENT OF GENERAL Services, Respondent.

Opinion filed March 24, 1972.
Epwarp G. CoLeEMAN, Attorney for Claimant.

WiLLiam J. Scorr, Attorney General; WiLLiam E.
WEeBBER, Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation fron which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.

Peruin, C.J.

(No. 6345—Claimant awarded $217.94.)

GREAT LAKES INSURANCE CORPORATION oF WisconsiN, Claimant,
vs. STATE OF ILLINOIS, Respondent.

Opinion filed March 24, 1972.
Frisc, Dupek, SLATTERY AND DENNY, Attorney for
Claiinant.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
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Taxes—overpayment. Where claimant overpaid advanced privilege tax
payment, an award would be entered for overpayment.

PerLin, C.J.

This cause coming on to be heard on the Joint Stipula-
tion of the parties hereto and the Court being fully advised
in the premises;

THIS COURT FINDS that this claim is filed pursuant
to Ch. 37, Sec. 8(f), Para. 439.8(f), 111 Rev. Stat., 1969, and
arises by reason of claimant having overpaid advanced
privilege tax payment as coniputed on line 24, page 4 of the
1970 Privilege Tax Statement, as per Ch. 73, Sec. 1024, 1.
Rev. Stat., 1969, and no new or novel questions of law are
presented.

IT IS HEREBY ORDERED that the sum of $217.94be
awarded clairnant in full satisfaction of any and all claims
presented to the State of Illinois under the above captioned
cause.

(No.8348—Claimant awarded $4,567.00.)

Bonci CARTAGE, Inc., Claimant, vs. State oF ILLINOIS, DIVISION OF
WAaTERWAYS, Kespondent.

Opinion filed March 24, 1972
VINCENT AvFieri, Attorney for Claimant.

WiLLiam J. ScoTT, Attorney General; Saut, R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award lor the
amount due claimant.

Peruin, CJ.

(No. 6364—Claimant awarded $391.00.)
THE CENTER— SISTERS oF THE Goob SHEPHERD, Claiinant, vs. STATE
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OF ILLINOIS, DEPARTMENT OF CHILDREN ASD FAMILY SERVICES,
Respondent. |
Opinion filed March 24, 1972.

THE CeENTER—SISTERS OF THE Goop SuepHerD, Claim-

ant, pro se.

Wieiant J. Scorr, Attorney General; Winiavt E.
WEBBER, Assistant Attornev General, for Respondent.

Co~tracts—lapsed appropriation. When the appropriation from which «
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(S0.6365—Cliimant awarded $166.12.)

AMERICAS INSTITUTE OF ENGINEFRING AND TECHNOLOGY, INcC.,
Claimant, vs. StaTte ofF IrLuinvois, Division oF VOCATIONAL
ReEHABILITATIOS. Respondent.

Opinion filed March 24, 1972.
AMERICAN INSTITUTE oF ENGINEERING AND TECHNOLOGY,
Inc., Claimant, pro se.

WiLLiaMm J. SCOTT, Attorney General: SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. \When the appropriation from which a
claim should have been paid has lapsed. the Coiirt will enter an wward for the
amount due claimant.

pERLIN, C.J.

(No. 6369—Claimant awarded $3.436.25.)

Caw CoONTRACTORS EQUIPMENT COMPANY, Claimant, Us. STATE OF
ILLINOIS, Division OF HIGHWAYS, Respondent.

Opinion filed March 24, 1972
Caw Contracrors Equipnient Compeany, Clainiant,
pro se.
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WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which «
claim should have been paid has lapseed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6372—Clairnant awarded $510.83.)

Rosert H. Scanran, Claimant, vs. STATE ofF ILLINOIS,
DEPARTMENT OF LocaL GovernmENT OFFICES, Respondent.

Opinion filed March 24, 1972.
RoserT H. ScanLan, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which «
claim should have been paid has lapsed, the Court will enter an award tor the
amount due claimant.

PerLIN, C.J.

(No. 6387—Claimant awarded $60.31.)

Vito’s MarkeT, Inc., Claimant, vs. STaTE ofF lLLiNoIS,
DepARTMENT OF PusLic Aib, Respondent.

Opinion filed March 24. 1972.
ViTo’s MARKET, INnc., Claimant, pro se.

WiLLiam J. ScoTTAttorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—luapsed appropriation. When the appropriation from which «

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.
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(No. 6.395—Claimant awarded $2,169.03.)

Frank Hussarp ELECTRIC CompPANy, INc., Claimant, us. STATE oF
ILLinois, DEPARTMENT oF Law EnrForcemenT, Respondent.

Opinion filed March 24, 1972.
Frank Husearp ELecTric Company, INc., Claimant,
pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award tor the

amount due claimant.

PerLiN, CJ.

(No. 6396 —Claimant awarded $47.81.)

Astranp PeErroLeum COVPANY, DivisioN oF AsHLanp O1L, INc.,
Claimant, us. State oF lLLiNois, DEPARTMENT OF Law
EnForcemenT, Respondent.

Opinion filed March 24, 1972.

AsHrLanp PeTroLEuM Company, Claimant, pro se.

WiLLiam J. Scott, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed uppropriation. When the appropriation trotn which a
claim should have been paid ha\ lapsed, the Court will enter an award tor the
amount due claimant.

Peruin, C.J.

(No. 6399—Claimant awarded $1.632.34.)

Bunn Capitor Company, Claimant, us. State orF ILLiNols,
DeparTMENT OF ConservATION, Respondent.

Opiniori filed March 24, 1972.
SorLING, CaTrON AND Hagrbpin, Attorney for Claimant.
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WiLtiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim shonld have been paid has lapsed, the Court will enter an award tor the
amount due claimant.

PerLin, C.J.

(No. 6403—Claimant awarded $419.02.)

Morton SaLT CompaNy, Claimant, vs. STATE OF ILLINOIS,
DEPARTMENT OF TRANSPORTATION, Respondent.

Qoinin filed March 24. 1972.
MorToN SALT Company, Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Conrt will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6406—Claimant awarded $305.90.)

PHiLLIPs Business SysTems, INc., Clairnant, vs. STATE oF ILLINOIS,
PoLLuTion ConTROL Boarbp, Respondent.

Opinion filed March 24, 1972.
PHiLLips Business SysTewms, Inc., Clairnant, pro se.

WiLLiam J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.
Conrracts—lapsed appropriation. When the appropriation from which

claim should have been paid has lapsed. the Court will entrr an award for the
amount due clainiant.

PerLin, C.J.
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(No. 6420—Claimant awarded $265.00.)

Owms SuracicaL SuppLy, Inc., Claimant, vs. STATE oF ILLINOIS,
DeparTMENT OF PusLic Aib, Respondent.

Opinion filed March 24, 1972.
Owms SuraicaL Suppry, Inc., Claimant, pro se.

WiLLiam J. ScoTT,Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation frorn which a
claim should have been paid has lapsed, the Conrt will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6421 —Claimant awarded $54.50.)

BeLmonT CommuniTy HospitaL, Claimant, us. STATE oF ILLINOIS,
DepAarRTMENT OF MENTAL HEALTH, Respondent.

Opinion filed March 24, 1972.
BeLmonT ComMMUNITY HospiTaL, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6422—Claimant awarded $62.50.)

BeLmonT CommuniTy Hospitar, Claimant, vs. State or ILLiNols,
DepARTMENT OoF MENTAL HEALTH, Respondent.

Opinion filed March 24, 1972.
BeLmonT Community Hospitar, Claimant, pro se.

WicLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter :in award for the
amount due claimant.

PerLIN, C.].
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(No. 6427 —Claimant awarded $450.00.)

MacNeaL MemoriaL HospitaL, Claimant, vs. StaTe oF ILLiNols,
DepAaRTMENT OF CHILDREN AND FAMILY SERVICES, Respondent.

Opinion filed March 24, 1972.
MacNeaL MemoriaL HospiTAL, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—apsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award tor the
amount due claimant.

PerLIN, C.J

(No. 6430—Claimant awarded $47.00.)

Berz AmBULANCE SERVICE, INc., Claimant, vs. STATE oF ILLINOIS,
DeparTMENT OF MENTAL HEALTH, Respondent.

Opinion filed March 24, 1972.
BeErz AMBULANCE SERVICE, INc., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed uppropriotion. When the appropriation from which a
claini should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeErLIN, C.J.

(No. 6447—Claimant awarded $400.50.)

Victory MemoriaL Hospitar, Claimant, vs. State oF lLLiNOIS,
DeparRTMENT oF CHLDREN anp FamiLy services, Hespondent.

Opinion filed March 24, 1972.
Victory MeMoRIAL HospiTaL, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Conrracts—lapsed appropriation. When the appropriation from which a

claini should have hren paid has lapsed, the Court will entrr an awurd tor the
amount due claimant.

PeruIN, C.J.
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(No. 6451—Claimant awarded $940.00.)

StanLey R. Rosen, M.D., Claimant, vs. STATE oF lLuiNoIs,
DepAarRTMENT OF MeENTAL HEALTH, Respondent.

Opinion filed March 24, 1972.
Dr. StanLEY R. Rosen, Claimant, pro se.

WiLLiaM J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation froin which a
claim should have been paid ha\ lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6453—Claimant awarded $59.87.)

Warca’s WaLcReeN Acency Druc Store, Claimant, us. STaTe oF
ILLiNnOIS, DEPARTMENT OF MENTAL HEALTH, Respondent.

Opinion filed March 24, 1972.
FLynN & FLynn, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation froni which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

BerLin, C.J.

(No. 6455—Claimant awarded $39.96.)

JEREMY Simpson, Claimant, Us. STATE OF ILLINOIS, DEPARTMENT OF
PusLic Aip, Respondent.

Opinion filed Murch 24. 1972.
JEREMY Sivmpson, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have hem paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.
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(No. 6457 —Claimant awarded $4,923.15.)

Ripceway HospitaL, Claimant, vs. STATE orF lLLINOIS,
DerPARTMENT oF CHILDREN AND FAMILY ServicEs, Respondent.

Opinion filed March 24, 1972.
Browritz AND PasTiN, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the.Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6458 —Clainiant awarded $220.00.)

Ebwarp A. Grenn, M.D., Claimant, vs. StaTE OF ILLINOIS,
DeparTMENT OF MENTAL HEALTH, Respondent.

Opinion filed March 24, 1972.
Dr. Epwarp A. GLENN, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have heen paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6465—Claimant awarded $416.65.)

Georce L. Wockenyos, d/b/a  Sentiner Insect  CoNTROL
LasoraTory, Claimant, vs. STATE oF ILLINOIS, DEPARTMENT OF
ConservATION, Respondent.

Opinion filed March 24, 1972.

Georce L. Hockenvos, Claimant, pro se.

WiLLiam J. ScorT, Attorney General; WiLuiam E.
WEesBeR, Assistant Attorney General, for Respondent.
ContracTs—Ilapsed appropriation. When the appropriation from which a

claim should havr heen paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.
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(No. 6357—Claimant awarded $48,269.40.)

Roy T. CHrisTIANSEN —S. TiNnucct, ARCHITECTS, INc., Claimant,us.
STATE oF ILLINOIS, DEPARTMENT OF GENERAL SERVICES,
Respondent.

Opinion filed April 11, 1972.

Roy T. CHRIsTIANSEN—S. TiNnuccl, ARCHITECTS, INC.,
Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracrs—lapsed appropriation. When the appropriation fromi which a
claim shonld have been paid has lapsed, the Court will enter an award for the
amount due clainiant.

PerLIN, C.J.

(No. 5417—Claimant awarded $3,480.00.)
RoeerT C. Minor, Claimant, us. STATE oF ILLiNoIs, Respondent.

Opinion filed April 12, 1972.
WiLuiam E. Aurcur, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

PRISONERS AND INMATES—damage by escaped inmates. Where claimant was
injured by escaped prisoner, and the prisoner escaped by reason of respondent’s
negligence, an award would be entered for claimant.

Damaces—lost wages. Where claimant lost wages. 'I'hc measure of
damages is the gross wage not the net, or take-home wage.

Burks, J.

Claimant was assaulted in his home by three convicts
who had escaped from one of respondent's penal in-
stitutions and brings this action for damages resulting from
his personal injuries and property stolen by the convicts.

Jurisdiction is conferred upon this Court to hear and
determine such claims by a special statute: Ch. 23, Sec.
4041, Ill.Rev.Stat, 1971.

The facts relating to the escape of the three inmates
from.the Illinois State Penitentiary, Vienna Branch, on
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December 16, 1966, their subsequent assault on the claim-
ant, and their theft of his personal property are not in dis-
pute. The escape was admittedly made possible by the
negligence of respondent’s employees at this minimum
security prison. Among other things, one of the three con-
victs was permitted to possess the keys to an automobile at
the prison. This car was used by the three inmates as a
means of transportaion in escaping from the institution.

On the following day the three convicts arrived at the
home of the claimant in a rural area of Saline County near
Equality while claimant was away.

It was just getting dark when claimant came home
from work. €€earrived in his own automobile. As he started
into the house to change clothes, he heard a noise, knew
there was somebody in the house and started back to get
into his car when the three convicts grabbed him. Claimant
was then 62 years old. The convicts were armed with a
shotgun. They threw him down, kicked him in the side, tied
him up and took $40.00 out of his billfold. Then they stole
his car and drove away. Claimant’s car was never
recovered.

Respondent concedes liability, and the only disputed
question before us is the amount of claimant’s damages.

Claimant’s only apparent physical injury consisted of a
cracked rib. According to the record, he saw Dr. Denton
Ferrell three or four times and treatment consisted of shots
and a heat pad for 30 minutes 3 times a day for a while. His
total doctor’s bill was $32.00. There was no medical
testimony or sufficient evidence in the record to supporta
finding of any permanent disability or residual effects.

The record does establish that, for a period of just over
3 months following his injury, claimant was physically un-
able to perform the duties of his occupation. He was
employed by Stanley Edmister in the construction business,
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an occupation claimant had followed for 30 years, and his
duties were those of a concrete finisher for which he was
paid wages of $28.00 per day. According to claimant’s
testimony, he lost 61 days of work which would amount to
a loss of wages totaling $1,708.00.

Claimant’s other known financial loss was the $40.00
which the convicts took from his billfold and his 1956 Buick
which the convicts stole. The parties agreed that the fair
market value of claimant’s car was $200.00.

The above mentioned items show that claimant’s ac-
tual financial loss as a result of the injuries he sustained was
at least $1,980.00. The major item was claimant’s loss of
wages amounting to $1,708.00. Respondent does not ques-
tion the amount of time lost from employment, but suggests
that claimant’s damages for this loss should be based on his
take-home pay, instead of gross pay, since any award for
damages would be tax exempt. Respondent offers no
authority in support of this contention. The Illinois
Supreme Court, considering this question for the first time
in Hall vs. Chicago & N. W. Ry. Co.,51ll. 2d 135, at page
149, quoted with approval the following rules stated in 9
A.L.R.2d 320:

“Where the question has arisen, in reported cases, the courts generally have
been of the opinion that in fixing darnages for impairment of earning capacity the
fact that the damage award will be exempt from income tax, whercas if the
awardee had not sustained the loss of earning capacity and had gone to work antl
received the incornc forming the basis of such dainage award, he would have
become subject to income tax liability on such earnings. is not a matter to be taken
into consideration antl is no ground for diminishing the arnount of damages for
impairment of earning capacity.”

In addition to claimant’sactual financial loss, the Court
has also carefully considered claimant’s testimony as to the
pain and suffering he experienced while he was off work
and his discomfort after returning to his job, when, as was
generally the case, his duties required him to lift heavy ob-
jects such as concrete blocks and forms. As we stated
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above, the record does not support a finding of any perma-
nent injury, but there was unquestionably some pain and
suffering during the period that claimant was unable to
work and for some time thereafter. There isno fixed rule of
compensation for such damages, and they are incapable of
exact mathematical calculation. See I.L.P. Damages $141
142. But in estimating damages, consideration may be given
to physical pain and suffering, Kocimski vs. Yellow
Cab Co., 45 HI. App. 2d, 288. We believe that the case
before us is one that merits such consideration, and that a
reasonable amount should be included in the award for
claimant’s pain and suffering.

The claimant, Robert C. Minor, is hereby awarded the
sum of $3,480.00.

(No. 5559—Claim denied )

SaraH M. Crawrorp, Claimant, us. STATE oF ILLINOIS,
Respondent.

Opinion filed April 12, 1972.
RoBerTs AND KEPNER, Attorney for Claimant.
WiLLiam J. Scort, Attorney General; LEe W. MARTIN

and WiLLiam E. WEBBER, Assistant Attorneys General, for
Respondent.

Hicaways—negligence—accumaulation of ice. Requiring State to keep open

private driveways while plowing offthe street, would place an impossible burden
on State.

HoLpeErMAN, J.

Claimant, Sarah M. Crawford, brings this action to

recover for personal injuries which she suffered on
February 3, 1967.

Mrs. Crawford, a widow and sixty-three years of age,
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lives in East Peoria, lllinois, on 1112 Meadow Street, which
is also State Route 150.

There are no sidewalks in this particular area and the
claimant, who worked at a Fannie Mae Candy Shop in
Peoria, was in the habit of catching a bus in front of her
home in the morning to go to work.

She would use her driveway to get to the roadway and
then walk to the bus stop which was a short distance away.

It is her contention that the State Highway Depart-
ment, in removing the snow from the highway, piled up
snow on her driveway and upon which rain had later fallen
causing it to become very slippery and, in attempting to
walk over this ridge of snow and ice, she slipped and fell,
fracturing her right ankle.

She was confined to the hospital for some period of
time and was off work for several weeks.

On January 26th and January 27th approximately ten
inches of snow fell and from January 27th to January 29th
there were strong winds which caused the snow to drift. On
February 2nd and February 3rd there was five more inches
of snow with some rain.

The record discloses that the State snow plow had
pushed snow onto the driveway in question as it
endeavored to keep Route 150 open for the traveling public
on several different occasions.

The records show that on at least three occasions, a
path was cut through the snow piled on the driveway so
that Mrs. Crawford could get to the road and catch her bus.
On at least one of these occasions, Mrs. Crawford cleared
the driveway herself, in one instance, a neighbor cleared it
for her, and her grandson and a neighbor boy made a path
on one other occasion.
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On the morning in question, she stated that she had not
cleared it because she was going to work and when she
endeavored to cross the ridge of snow, which was ap-
proximately knee deep and was somewhat icy due to the
rain that had fallen previously, she slipped and fell causing
the damage complained of.

Claimant maintains that it was the duty of the State to
keep this driveway open so that she would have a means of
getting to the road and catching her bus.

It is the State’s contention that it is not the responsibili-
ty of the State to remove the snow from individuals’
driveways and the only way possible to keep the State
highway open is to plow the accumulated snow on the
roadway onto the shoulders; otherwise, there is no other
place for the snow to be placed.

Claimant also allows that in view of the fact that some
of this snow had accumulated for several days at the place
where the accident took place, even though there is
evidence of repeated falling of snow and some rain, it is still
the duty of the State to maintain each driveway in a condi-
tion that is safe to be used by pedestrians.

There is a great deal of law in this State on the liability
of the municipalities, particularly in cities and villages,
when accidents of this nature take place.

One of the leading cases where the State of Illinoiswas
involved is the case found in 23 C.C.R. on page 172.In this
particular case, the claimant fell and sustained injuries
while on the shoulder of State Route 40. The actual fall
evidently was caused by the claimant stepping into a
depression or hole which was 2! to 3 feet in diameter and
from 2 to 2% inches deep. The question was argued in this
case as to what the liability of the State is in maintaining the
shoulders of the road in such condition that they are safe for
pedestrians and people using the State right-of-way and it
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was determined that the State is not an insuror of all persons
injured on its rights-of-way.

Claimant contends that it was the duty of the State to
maintain the open driveway, particularly in view of the fact
that this accident happened some six days after the original
snowstorm and it is suggested that the State had a duty, at
intervals, to open paths or maintain breaks so that people
could get to the street despite the fact that there were not
any sidewalks or intersectionsinvolved in this particular ac-
cident.

Claimant takes the position that it apparently is the
duty of the State, even in situations such as this where there
are no sidewalks or intersections, to keep open the private
driveways so the street can be reached.

To do this would place an impossible burden upon the
State because the crews would be so busy opening up
private driveways, they would have little or no time left for
keeping the road itself open for the benefit of the traveling
public.

Claimant knew the condition that existed and had
cleared the area on at least three separate occasions for her
own use but still failed to do so on the morning in question
even though she knew she was going to take the bus and
knew the condition of the driveway.

It would be difficult to find her free from contributory
negligence in going in to a place that was as dangerous as
she claims it was and there is nothing in the record to show
why, on that morning in question, a small path could not
have been cleared by her before attempting to get to the
street.

We are denying this claim for the reason that to place
the burden upon respondent, which claimant is now con-
tending in this particular area, would be placing a burden
upon it, which the law does not contemplate.
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The burden of maintaining an “open driveway” which
claimant seeks to place upon the State is not a responsibility
imposed by law. We do not believe that claimant has es-
tablished the proof necessary to justify recovery.

For the reasons above stated, the claim is hereby
denied.

(No. 5637—Claimant awarded $1,500.00.)
CHris STRATAKOS, Claimant, vs. STATE oF ILLiNois, Respondent.
Opinion filed April 12, 1972.
Subak AnD GruBmaN, Attorney for Claimant.

WiLLiam J. ScoTT, Attorney General: SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Doc Bire—absolute liability. Where claimant was bitten by dog, kept in the

grounds of aschool by respondent, there is absolute liability on the respondent. an
award will be entered.

Burks, J.

Claimant was bitten by a dog owned or kept by the
respondent and brings this action for damages resulting
from the injury he sustained. The pertinent facts which arc
undisputed in this case are as follows:

At the time of the incident, clairnant, an employee of
the Edward Don Company, was delivering a package to
the office of the DuPage State Boys School located at
Naperville, Illinois. After making his delivery and while
leaving the said office, clairnant was bitten on the lower
calf of his right leg by a medium sized collie dog, which
was kept on the grounds of the school by the respondent.

Ronald J. Fos, acting principal of the DuPage State
Boys School, testified that the dog was a Toy Collie that
had been at the school about two nionths after he had bcen
given to the school by a family that was leaving the state.
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Mr. Fos said the dog was generally kept on a chain to pre-
vent him from running around and from leaving the school,
but had never previously bitten or threatened to bite
anyone.

Being in his office at the time of the incident, Mr. Fos
examined the claimant’s wound and then called the Naper-
ville Police who had the dog checked for rabies. Shortly
thereafter, claimant went to the Edwards Hospital in
Naperville where he received first aid. Subsequently, he
was treated by his own physician, Dr. Stanley Budrys.

In the absence of any evidence to the contrary, we con-
clude that the dog attacked the claimant without provoca-
tion and that claimant was peaceably conducting himself in
a place where he had a lawful right to be. Under these cir-
cumstances, the liability of the respondent for claimant’s
injuries is absolute, by statute, even though respondent did
not know of the vicious propensities of the dog. See Ch. 8,
Sec. 12d, 1ll.Rev.Stat., 1971.

The only remaining question to be determined is the
amount of injury sustained by the clainiant.

Claimant’s medical specials are as follows:

Edwards Hospital ..... $ 6.60
Dr. Stanley Budrys .... 185.00
Medicines ............ 20.00

Clainiant testified that he saw Dr. Budrys ten or twelve
times over a period of one month and that, as aresult of the
treatments, he suffered an allergic reaction which caused
him much pain and difficulty. He further testified that he
lost approximately six days from work, or a monetary loss
of about $300.00.

Medical reports of Dr. Stanley Budrys and Dr. Lydia
Serenynski, who treated claimant at the Edwards Hospital,
were admitted into evidence by stipulation. Clairnant was
examined on behalf of the respondent by Dr. Zygmunt
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Buchsbaum, and his report was also introduced into
evidence by stipulation. Dr. Buchsbaum states that claimant
now has “A well healed wound, very faint, hardly visible
small scar on his right calf” antl “Probability of no residuals
in the future”. Dr Lydia Serenynski’s report concurs with
that of Dr. Buchsbaum. Nevertheless, we cannot entirely
discount the less favorable prognosis of Dr. Budrys who
stated, “In view of the persistence of the cornplaints of pain
upon activities of standing, walking and driving, there is a
strong probability of deep tissue damage to the leg, which, if
present, will continue to plague him indefinitely.” Nothing
that this opinion is based nierely on “complaints of pain”
given by the claimant, we must conclude that the weight of
the medical evidence does not support a finding of any
injury of long duration.

It is our judgment that an award be made to the claiin-
ant in the amount of $1,500.00.

(No.5803—Claitnant awarded $10,000.00.)
BurLINGTON NORTHERN, Inc., Claimant, us. STaTe oF lllinois,
Division oF WATERWAYS, Respondent.
Opinion filed April 12, 1972.
T.G.ScHUSTER, J. L. Pi.oN AND P. M. LEg, antl BARRY N.
GuTTeErRMAN, Attorneys for Claimant.

WiLLiam J. ScotT, Attorney General; SauL. R. WEXLER,
Assistant Attorney General, for Respondent.
ConTtracts—lapsed appropriation. When the appropriation froin which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.
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(No. 6220—Claimant awarded $995.67.)
Riverepce HospitaL, Claimant, us. STaTeor ILLINOIS, DEPARTMENT
oF CHILDREN AND FAMILY SERvicEs, Respondent.
Opinion filed April 14, 1972.
Riverence HospiTaL, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—Ilapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLinN, C.J.

(No.6435—~Claimant awarded $44.00.)
Berz AwmBuLance Servicg, Claimant, vs. State ofF ILLiNols,
DepARTMENT OF MENTAL HEALTH, Respondent.
Opinion filed April 14, 1972.
Berz AMBULANCE SERVICE, INC., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation froiii which a

claim should have been paid has lapsed, the Court will cnter an award for thr
amount due claimant.

PErLIN, C.J.

(No. 6436 —Claimant awarded $48.00.)
Berz AmBuLANCE Servicg, Inc., Claimant, vs. STATE OF ILLINOIS,
DerARTMENT OF MenTaL HEALTH, Respondent.
Opinioii filed April 14, 1972.
BErRz AMBULANCE SERVICE, INc., Claimant, pro se.
WiLLiaM J. ScoTT, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Contracts—Ilapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.
PerLIN, C.J.

(No. 6439—Claimant awarded $50.00.)

Aero AMBULANCE Servick, Inc., Claimant, vs. State oF ILLiNoIS,
DerARTMENT OF MENTAL HEALTH, Respondent.

Opinion filed April 14, 1972.
AERO AMBULANCE SERVICE, INc., Claimant, pro se.

WiLLIAM J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.
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NEGLIGENCE—structural WOrk act. Where claimant’s injuries resulted from
the use of a ladder the respondent should have known was defective, respondent

was actively negligent.
PRISONERS AND INMATES—contributory negligence. Prison immate could not

be found guilty of contributory negligence where he could not refuse to take orders.

HoLDERMAN, J .
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This is a claim for severe injuries sustained by the claim-
ant when he was an inmate at Menard Penitentiary. The
complaint, stated in three separate counts, contends that
claimant’s injuries were caused by respondent’s negligence;
a violation of the Structural Work Act; and by respondent’s
failure to provide claimant with timely and proper medical
care and treatment after he was injured.

Claimant, in his testimony, gave a detailed account of
the circumstances and events before and after his injury
which have a bearing on his claim. Respondent offered no
rebuttal testimony but challenges the conclusions as to
liability that may be drawn from claimant’s statement of the
facts.

Claimant was a bricklayer by trade and had followed
that occupation for over 17 years prior to his incarceration.
On October 22, 1963, while an inmate at Menard, claimant
was ordered by the respondent to do certain tuck pointing
and masonry work on the penitentiary wall. The wall was
approximately 22 feet high. Although claimant had asked the
officers in charge for aswingingscaffold, he was required to
work on a plank suspended between two 20 ft. wooden
ladders with inserted brackets to support the platform
plank. Claimant described the wooden ladders as having
been repaired with wire and protested to the guards that he
did not believe they were safe. He again asked for aswinging
scaffold which he said would go up fast and be safer for the
workers. In claimant’s unrefuted testimony he quoted Sgt.
Kisro, one of the guards, as saying that the ladders were in;
that claimantwould have to use them and ordered him to do
so.

While claimant was engaged in the directed work,
another prisoner who was assigned to the sametask cameup
one of the ladders and stepped onto the plank. As he did so,
the supporting brackets gave way, causing the plank to
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tilt and the claimant to fall to the ground. Claimant suffered
acompound fracture of the leftleg. He saw the bone sticking
out about three inches above the ankle.

Claimant’s unrefuted account of the medical care and
treatment he received shortly after his fall, and for a long
period of time thereafter, paints a vivid picture of intense
pain and suffering.

Immediately after the accident, claimant lay on the
ground for a short period of time before he was finally
administered a shot requested for him by a Catholic priest.
About 10minutes later, he was removed on a stretcher to the
prison hospital. There his leg was set by Dr. Wham and
placed in a cast. No anesthesia was administered.

The leg became swollen and he ran a high temperature.
When the leg became very discolored, the cast was cut off,
the leg was opened and drained without benefit of
anesthesia.

For several months, the condition of his leg did not
improve. It was constantly draining. Three or four months
after the original accident another doctor was called in for
consultation. Claimanthad requested an orthopedic surgeon
shortly after the accident, but none was provided until after
he was transferred to Stateville. There Dr. Duffy, an
orthopedic surgeon from Joliet, was brought in to seehim on
April 23, 1964. One week later Dr. Duffy performed an
operation on the leg, scraped and cleaned the bone, and put
in a hose to keep it draining. There was further surgical
procedure in November of 1964when Dr.Dufty performed
a bone graft and put in a pin or arod in the claimant’s leg.

In March of 1965, after claimant was paroled, he was
transferred to Hines Hospital where he stayed for ap-
proximately three and one half to four weeks. From Hines he
was transferred to Rockford Memorial Hospital where
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Dr. Sam Behr took over. Dr. Behr removed the cast which
extended from the left hip down to the toes. The leg was
still troubling the claimant, emitting a strong odor, and
started swelling again. After several months of therapy
treatment, Dr. Behr performed a final operation and
removed the pins in August of 1965.

Respondent, in a well presented brief, has analyzed
claimant’s testimony and bases its conclusion, that liability
should be denied, on four theories:

1. Respondent did not know and, in the exercise of
reasonable care, could not have known that the rungs
would pull out from the ladder at the time in question.

2. Respondent was not guilty of a ““willful”violation of
the Structural Work Act.

3. Respondent exercised reasonable care in providing
medical treatment for claimant’s injuries.

4. Claimant did not carry his duty of proof by the
preponderance of the evidence.

The Court finds that the facts do not support
respondent’s first theory. It need not have been foreseeable
that “the rungs would pull out from the ladder at the time in
question”. We hold that, if the respondent had exercised
reasonable care for claimant’s safety, it could have deter-
mined that the ladders used were unsafe as claimant had
warned, particularly for two men, a plank, and the weight
of the working materials. Claimant was a man with long
experience in the type of work he was required to do for
the respondent, knew the dangers and hazards of such
work, and the type of equipment needed to protect the
workman. Yet respondent did not heed claimant’s
professional opinion and warning that the ladders were not
safeand refused his request for a scaffold which he deemed
proper. In the absence of any contradictory evidence, we
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also accept claimant’s statement that Captain Fry, a prison
emplovee, admitted to the claimant that the ladders had
been condemned and should not have been used.

We find that the facts in this case support a finding of
actionable negligence by the respondent.

The record also clearly shows that claimant could not be
found guilty of any contributory negligence. The defenses of
assumption of risk and contributory- negligence are often
properly available to the respondent in actions brought by a
convict, but certainly not under the facts in this case. The
rule is well stated in Moore vs. State, 21 C.C.R. 282, p. 290:

“Claimant, as a convict, was required to take orders, and carry them out. To
refuse to do so wonld subject him to disciplinary action, and the forfeiture of his
limited privileges, including prompt consideration for parole. Thus, he did not
occupy a position of independence, which aperson outside a penitentiary occupies.
His choice of action being limited, he, therefore, kept silent and did as he was
ordered. In fact, he did not possess, under the circunstances in this case, the
freedom of choice inherent in the doctrines of assumed risk and contributory
negligence.”

Respondent undertakes to distinguish Moore from the
caseat bar. Thefactsaredifferent, but therilles of law stated
in Moore are applicable here.

Waving determined that claimantis entitled to an award
for his injuries, we need not discuss the conflicting
arguments presented by the parties concerning the Struc-
tural Work Act. Nor do we need to elaborate on the question
as to whether respondent exercised reasonable care in
providing medical treatment for claimant’s injuries. Suffice
it to say that claimant’s injuries are serious and permanent,
according to the testimony of Dr. Rehr. The appearance of
claimant’s leg, which the Court saw when he appeared
before us on his crutches, left no doubt in our mind as to the
accuracy of Dr. Behr’s conclusion and prognosis.

Dr. Behr stated that claimant has permanently lost ap-
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proximately 50%of the use of his left leg and can do nowork
that requires the use of that leg. He can walk with the use of
crutches but can no longer work at his former trade of
bricklayer and stone mason. Claimant was 36 years old,
bodily sound, and in good health at the time he sustained his
permanent injuries.

Clainiant is hereby awarded damages in the amount of
$25,000.00.

(No0. 53494— Claimant awarded $20,000.00.)
GeraLp T. KoenLer, Claimant,us. STATE OF ILLiNois, Respondent.

Opinion filed April 18, 1972.
Ray H. Freeark, Attorney for Claimant.

WiLtiam J. ScotT, Attorney General, WLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Hichways—accumulation of ice. Where it was reasonably foreseeable that
roadway would become icy, the failure ofrespondent to erect signs, barricades, or
other warnings, was negligent.

PerLIN, C.J.

Claimant seeks recovery of $25,000 for injuries suffered
on December 22, 1967, as a result of a motor vehicle
accident.

Claimant contends that the accident was the result of
respondent’'s negligence in permitting flood water to cover
U.S. Route 50 at a point where it crosses Silver Creek;
negligently failing to apply salt to prevent the flood water
from freezing; failing to prevent the water escaping from
Silver Creek onto the highway; feiling to make inspections;
failing to warn the plaintiff of the icy condition on the
highway; failing to detour traffic around the alleged
dangerous condition; and failing to close the highway.

Claimant testified that he was a teacher and basketball
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unavoidably swerved to the right: that claimants’ auto had
been in a place of safety behind the snowplow; that there
were warning lights on the truck; that claimant left the area
of safety and tried to pass the snowplow truck on an un-
cleared path without giving sufficient clearance to pass
respondent’s vehicle; and that the driver of claimants’ car
was contributorily negligent.

The respondent further charges that the passengers,
Marie Rivoltorto and Yolanda Romanazzi, were guilty of
contributory negligence because they allowed themselves
to be placed in a condition of danger and did nothing to
reduce or correct the danger, such as asking the driver of
their auto to stay in the cleared path behind the snowplow
or to avoid passing the truck too closely.

While the witnesses were not in agreement as to
whether the snowplow blade suddenly fell in front of
claimants” car or whether the truck skidded in front of
claimants’ car, it would appear that respondent was
negligent.

There was no evidence that claimant was contributori-
v negligent in passing the snowplow by traveling in the
middle lane or not swerving into the third lane. Weather
conditions were not too dangerous to permit driving on the
expressway, as evidenced from the testimony which es-
tablished heavy traffic using the road at the time of the ac-
cident.

The claimant cites the similar case of Hargrave vs.
State. 24 C.CC.R. 463, 467, in which the court stated:

“Respondent claims that this was an unavoidable accident. It is the opinion
of the Court that the doctrine ot res ipsa loguitur is properly applied in the case at

hand. since. it proper care had been used. a snowplow frame does not ordinarily
fall otf u truck causing the trock to come to a sndden stop.”

The doctrine of res ipsa loquitur has been defined as
follows:
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coach at Althoff High School in Belleville on the date of the
accident and at the time of the hearing; that he drove from
Belleville to a school game at Breese by way of Route 50,
having left Belleville about 6:00 p.m. The eastbound lane of
the road was dry and in good condition. Claimant followed
the same route back to Belleville about 9:30 p.m. The
weather was clear, and he was going fifty to fifty-five miles
per hour (the speed limit was 65 miles per hour) when the
car started to spin. He then blacked out and woke up in the
car. He had no previous warning of slickness or icy con-
ditions prior to spinning and sliding and the accident oc-
curred at a level stretch of road. Prior to the accident, he
enjoyed good health. Injuries included having his spleen
removed, a damaged liver and heart, an injured kidney, ti
hole knocked in the orbit of the eye and a broken bone
below the left eye.

Claimant further testified that he was confined in the
hospital from the date of the accident until January 29,
1968, with a second confinement for an operation to the
orbit of his left eye. He lost weight and at the time of the
hearing in 1968, was still unable to work a full day or play
tennis or basketball, activities he had previously enjoyed.

State Trooper John R. Mayer, who investigated the ac-
cident, testified that he arrived at the scene about 10:25
p-m. He observed that there was rain or water that had
come up on the highway in the eastbound lane and that it
was freezing, causing slick conditions. He further testified
that there were both water and ice on the westbound lane
and that after he arrived on the scene, another car swerved
off the road at that point. His investigation showed that the
Mustang car driven by claimant apparently lost control and
came across into the eastbound lane where it was struck in
the side by a 1966 Chevrolet pickup truck. Therewas alow
spot on the road where the water came up. There
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was no rain at the time of the occurrence. After the witness
completed his investigation, he called the highway depart-
ment te cinder and salt the highway and put a low spot
warning that there was ice on the road. The following day,
the road was closed for high water and traffic was re-
routed. At the time of the accident, there were no
barricades, signs, cinders, or salt on the road.

Leon Streif, who operated a garage and wrecking ser-
vice, was called to the scene of the accident. Road con-
ditions were “a sheet of ice,” but it was not raining at the
time of the accident. He had seen water over the road on
other occasions, but he had not seen icy conditions. He
testified that during the five previous years, water had been
on the road after a heavy rain because of Silver Creek
“obstruction or congestion.” He remembered floods closing
the road at the point in question in 1951and 1954, and that
within five years there had been water on the road on
several occasions.

Michael Pier, a student, testified that on the date of the
accident, he was driving along Route 50 at the point in
question between 8:00 and 8:30 p.m. and noticed the water
was high and almost on the road and was up to the side of
the pavement. He came home on the highway about 900
and slowed down because the road was becoming slick. He
had seen water on the road before. He had also, on occa-
sion, seen the highway barricaded when water was on the
road.

Charles Gray testified that he was a member of the
volunteer fire department for Lebanon and was called to
the accident between 10 and 11p.m. The creek was on the
verge of going over the road. He remembered that 1958
was a time of a big flood. He stated that there is usually a
small amount of water which collects after a rain at several
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spots. He did not remember if the creek had gone over the
road in the last five years.

William Pfeffer, a farmer, testified that part of his farm
is between Silver Creek and the channel. He has seen water
from Silver Creek overflow at the banks at Highway 50
many times, although he could mat give the dates. Water
would come up to the edge of the concrete and the wind
would cause it to splash over the road.

Another farmer in the area, Terry Plab, testified that
Silver Creek has overflown its hank and gone up on the
pavement at Route 50 about 3 or 4 times during the past
five years.

Witnesses for respondent included the following:
Edward Jankowski, Assistance District Maintenance
Engineer of the area in question, a job which he had held
since April, 1967, who testified that between December 20-
21,1967, there were 3.35 inches of rain and a trace of rain on
December 22, 1967. He did not know of Silver Creek
overflowing its banks between 1961and the date of the ac-
cident.

George Huhman, civil engineer with the Division of
Highways testified that he inspects highways and oversees
twenty-three maintenance sections. O n the day of the acci-
dent, he encountered flooding at another point and spent
most of the day there. He had passed through Silver Creek
at 7:00 a.m. and 4:30 p.m. that day, but could not see too
much because of darkness. He had come into the
maintenance section in October and was not familiar with
the Silver Creek bottom area. He was called to the scene of
the accident where he observed ice and water completely
across the road. On the day in question, there were floods
throughout the area and the maintenance personnel were so
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concerned about other areas that they “weren’t hardly pay-
ing any attention to Silver Creek.” Mr. Huhrnan explained
that the Silver Creek bottom area is a large, flat, marshy
area and that whenever Silver Creek is high, it overflows
into the area and causes a backup area in the bottom. Mr.
Huhman further testified that there is a low place along
Silver Creek “where the road has a tendency to collect
water after a heavy rain.”

Walter Dawson, a section man for the State Highway
Department, testified that he was familiar with the water in
the Silver Creek area, and that he has known water to come
over Silver Creek in 1961 or 1962. He was called to the
scene of the accident where he put salt on the pavement
and noticed about six inches of water on a small strip of
pavement. On the afternoon of the accident, he had looked
at a red flaghe had placed along the water edge to see what
the water level was and he had “Water on Pavement” signs
with him, but did not put any at that place.

Another section helper, Ralph George Herman, testi-
fied that he passed through the Silver Creek area about 8:45
p.m. the evening of the accident and the highway condition

looked normal, but noticed water on the highway upon his
return at the scene of the accident. He stated that he had
worked for the Highway Department since 1963, and that
this was the first time he had seen water on the highway.

Joe Madura, also a Highway Ilepartment worker
testified that he noticed that the water level had risen dur-
ing the day of the accident, but the workers did not put up
any signs, although they did put up a stake.

Respondent contends that there was no verified
flooding since 1961and that not one witness testified that he
had ever seen ice on the pavement due to flooding,
therefore the State had no reason to believe that water
would encroach upon the highway or if it did, that it would
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constitute any more than a nuisance. “Keasonable care,” ac-
cording to respondent would not appear to include having
to anticipate simultaneous circumstances of encroachment
and freezing, when encroachment was very rare and en-
croachment and freezing combined was never known to
have occurred before. Respondent also suggests that claim-
ant did not use due care, although no evidence was in-
troduced to support that allegation. The Court fails to un-
derstand why no apparent effort was made toward this end
to obtain the testimony of Vernon Coleman, the driver of
the pickup truck which collided with claimant’s
automobile.

No one disputed that there were no barricades or
warning signs advising the public of the condition of Silver
Creek, nor that there was a history of water upon the road
at the spot in question, due to the overflow conditions of
Silver Creek.

The instant case is similar to the following Court of
Claims cases: in Carr vs. State, No. 4901, the respondent
was held negligent for failing to take precautions where an
unusual accumulation of ice existed on the highway and the
surrounding area was dry. In Bovey vs. State, 22 C.C.K. 95,
the respondent was held liable for an accident which oc-
curred on an icy bridge, although it had taken precautions
to help alleviate conditions and posted a “Bridge Slippery
When Wet—Frosty” sign, because its precautions were in-
adequate to remedy the situation. The bridge was subject
to freezing when there was no evidence of ice, snow, or
extremely cold weather in the surrounding area . . . “thus
creating a trap for the unwary traveler.” (p. 111)The court
cited other cases which involved traps created by unex-
pected icy areas.

Although the area in question may never have become
icy in the past when there was water on it, it was reasonably
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foreseeable that it would become icy and hazardous when
the temperature dropped below freezing after the amount
of rainfall it sustained. The failure of respondent to erect
signs, barricades, or other warnings of the “trap” was
negligent and was the proximate cause of claimant’s acci-
dent.

Claimant’s physician, John S. Hipskind, testified that
claimant suffered interabdominal hemorrhage, a lacerated
spleen, which was removed, and a lacerated liver, as well as
pneumothorax of the left lung. He testified that there would
be residual effects because of loss of the spleen and that
there could be a problem with regard to the lung, which
would take surgical procedure to correct.

Dr. Lorenzo P. Maun testified that he performed
plastic surgery on claimant to correct the eye receding into
the skull. The doctor stated that claimant would need ad-
ditional surgery to correct the condition if it recurred and
that he has a residual disability causing a sinus problem and
numbness on one side of the face. That surgery was per-
formed on April 10, 1968.

Claimant has incurred substantial damages and
medical fees, and is entitled to recover therefor. A total
award in the amount of $20,000.00 is hereby made in this
case, payable as follows:

Gerald T, Koehler ...vvuiviniiiiiiiiiiieiieinennrennns $ 8,229.03
Althoff Catholic High School and the
Maryland Casualty Company, as subrogees ............c.... 11,770.97

(No. 5543—Claimant awarded $7.500.00.)
SesrON BearDp, Claimant, vs. STATE orF ILLiNoOIs, Hespondent.
Opinion filed April 18, 1972.
GLenn C. Fowwkes, Attorneys for Claimant.
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WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

PRrISONERS AND InMaTES—wrongful incarceration. Where claimant has made
a prima facie case that he is innocent of murder, and proved his case by a

preponderance only because his was the only evidence, the court would be forced
to grant an award.

Burks, J.

For time unjustly served in prison, according to the
complaint in this action, the claimant asks payment of
damages from the State of Illinois pursuant to the
provisions of Ch. 37, Sec. 439.8(c), IllL.Rev.Stat., 1971,
which confers upon this Court exclusivejurisdiction to hear
and determine:

(c) All claim against the State for time unjustly served in prisons of this
State where the persons imprisoned prove their innocence of the crime for which
they were imprisoned; provided, the court shall make no award in excess of the
following amounts: for imprisonment of Syears or less, not more than $15,000; for
imprisonment of 14 years or less brit over 5 years, not more than $30,000;for im-

prisonnient of over 14 years, not more than $35,000; and provided further, thr
court shall fix attorney’s fees not to exceed 25%wof the award granted.

The claimant, Sebron Beard, was arrested in the City
of Chicago on February 24, 1961, charged with and in-
dicted for the murder of one Herbert Holmes.

I’he case was tried before a jury in the Criminal Court
of Cook County. The jury rendered a verdict finding the
defendent guilty. His motions for a mistrial, for a directed
verdict, for a new trial, and in arrest of judgment were
overruled by this trial court. Judgment was entered on the
verdict and Beard was sentenced to a term of 50 years in the
State penitentiary.

About 5 years later, on January 21, 1966, the Appellate
Court of Illinoisreversed the judgment of the Circuit Court
of Cook County and remanded the case for a new trial.
(People vs. Beard, 67 Ill.App.2d 83; 214 N.E. 2d 577).

I’lhe matter was again placed on the docket of the
Criminal Division of the Circuit Court of Cook County for
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trial. At the new trial the People did not present any
evidence against Beard. No witnesses were called to testify.
On Beard’s motion, an order was entered by the Court dis-
charging him on July 25, 1966.

From February 24, 1961, the date of his arrest, until
July 25, 1966, the date of his final discharge, claiiiiant spent
a total of five years and five months in custody in the Il-
linois State Penitentiary and the Cook County Jail.

The key question before this Court is whether the
claimant, Sebron Beard, has proved that he was innocent of
the crime for which he was imprisoned. This Court has con-
sistently held that Illinois Statute, cited above, makes it
clear in plain language that such proof of innocence is a
condition precedent to any recovery of damages under II-
linois law.

This Court in Jonnia Dirkans vs. State of lllinois, 5
C.C.R. 343 (1965)was called upon for the first time to inter-
pret the then comparatively new §439.8(c¢) in the Illinois
Court Claims Act, which the Legislature had added to this
Court’s jurisdiction in 1958, the subsection under which this
claim is brought. Our opinion in Dirkans dealt in depth with
the intent and meaning of the said subsection and par-
ticularly with the words, “Where the persons imprisoned
prove their innocence of the crime for which they were im-
prisoned”. Dirkans held, inter alia, that said language,
which is unique in the Illinois law, means that a claimant
filing under this subsection must prove affirmatively in this
Court, by a preponderance of the evidence, that clainiant
was innocent of the “fact” of the crime for which he was
convicted.

To hold otherwise would distort the clearly expressed
intent of the legislature and open the treasury of Illinois to a
flood of claims that were never contemplated by this sub-
section (c).
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Consistent with the Dirkans decision, supra, which has
been cited and reaffirmed many times by this Court, we
would merely add a principal of law that is long and well
established in this state, namely, “Statutes in derogation of
the common law must be strictly construed.” Z.L.P. Statutes
§176.

To make a fair determination and judgment of the
evidence submitted by the claimant to this Court as proof
of innocence, it is necessary to review briefly the conflic-
ting evidence submitted at the original trial.

Evidence in the trial court on behalf of the people was
as follows: the decedent, Herbert Holmes, was employed
part-time as a bartender at the Anchor Inn Tavern in
Chicago. The proprietor of that establishment refused to
serve defendant Beard further at about 10:30 or 11:00 p.m.
on February 24,1961. Beard left the_premlsec and returned
almost immediately. The decedent, Holmes, went up to
Beard, talked with him for two or three minutes, then es-
corted him out of the tavern. Ten or fifteen minutes later a
gun went off, and Holmes was dead. The People’s key
witness, Jearlean Rubio, testified that she had seen the two
men “tussle” with each other in front of the Anchor Inn; that
Beard pushed Holmes onto the hood of an automobile, and
that Beard then came up with a gun. Mrs. Rubio turned her
head away and then heard the gun go off three times. When
she looked back, Beard was standing over Holmes and was
holding the gun in his hand. Holmes staggered onto the
street before collapsing and dying. The police arrived
about fifteen minutes later, arrested the defendant, and
charged him with murder. The police took a gun which the
defendant was holding in his hand.

The defendant (claimant before this Court) took the
stand in his own behalf and testified that when the dece-
dent pushed him out of the door, the claimant asked
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Holmes if he was crazy. Thereupon, Holmes kicked him.
Beard started to grab him, and Holmes came up with this
gun. The claimant then grabbed for the gun and the two
men started tussling over it. During the struggle the gun
went off, and Holmes toppled over dead.

The claimant Beard, also testified that the gun was not
his, nor did he have it on his person prior to the tussle. By
the testimony an issue was raised as to whether or not the
gun belonged to the decedent and as to whether or not it
was discharged while the defendant and the decedent were
struggling for its possession.

In the Appellate Court, the claimant, Sebron Beard,
successfully argued that many alleged errors were com-
mitted in the trial court; among others, that the court erred
in admitting into evidence People’s Exhibit One—-a
revolver; in restricting the cross-examination of the State’s
principal witness; in ruling that the defendant’srequest ad-
dressed to the’Assistant State’s Attorney for statements of
witnesses taken before trial would be refused unless the re-
quest was-made in the presence of the jury; and in preven-
ting the defendant from having a fair trial because of the
prejudicial conduct and remarks of both the trial judge and
the Assistant State’s Attorney.

The Appellate Coiirt, after agreeing with several of
Beard’s specific. charges of errors at his trial, concluded:

“It is unnecessary to dwell upon the many claims of
defendant that he did not receive a fair trial because of the
tactics of the State’sAttorney and the rulings and comments
of the trial judge during the trial. There were endless objec-
tions to the form of questions and to the answers made.
There were countless interruptions and continual bickering.
We hope that this will not be repeated when the case is
retried. The judgment of the Circunit Court of Cook County:
is reversed and the case is remanded.”
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Apparently there was no bickering at the claimant’s
new trial in the Circuit Court of Cook County as the People
offered no evidence against Beard and he was discharged.
There is no explanation in the record as to why the State’s
keyv witness, Mrs. Jearlean Rubio, was not called by the
State at Heard’s second trial since her testimony had un-
doubtedly carried weight with the jury in securing claim-
ant’s original conviction. The record shows that Mrs. Rubio
died in Chicago on August 7. 1968, nearly two years after
Beard’s second trial and shortly after he filed his case in the
Court of Claims. Circumstantial evidence. supported by
the record, suggests a motive and the probability that Mrs.
Rubio gave perjured testimony at the claiinant’s original
trial and, therefore, refused to appear at his second trial.

In claimant’s presentation of his case before this Court.
he called as a witness, Stonewall Barksdale who completely
denied all of the statements made by the State’s key
witness, Jearlean Rubio, at Beard’s first trial. Barksdale
testified that he was in the company of the said Jearlean
Rubio in The Budweiser Tavern across the street all the
time while the fight between claiinant and the decedent
was going on: that they knew nothing of the matter until
they heard the shots fired: that when they got out onto the
street, Holines had already been shot: that, contrary to
Jearlean Rubio’s testimony in the original trial, she had not
seen the shooting or any part of it.

Barksdale's rebuttal of Jearlean Rubio’s testimony in
the trial court, while interestingl.is by no means conclusive
nor entirely relevant to the essential issue before this Court.
Barksdale’s testimony. which we accept for such probative
value as it may have, merely impeaches the credibility of
the State’s key witness and supports the conclusion that
Beard did not receive a fair trial in the Circuit Coiirt. But
that fact was established by the Appellate Court’s order
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reversing and remanding. In this Court, to sustain his claim
for damages, it isincumbent upon the claimant to prove, by
a preponderance of the evidence, that he is innocent of the
crime for which he was imprisoned.

Confining ourselves to this issue and to the evidence
submitted before this Court, we next consider a summary
of claimant’s own testimony at the hearing before this
Court.

The Anchor Inn was located on the northwest corner of
Madison and Hermitage Streets in Chicago. On the
northeast corner was located the other tavern known as The
Budweiser. Claimant testified that he had spent the evening
of February 24,1961, going from the one tavern to the other
from 4:30 p.m. until approximately 10:00 p.m. At about
10:00 p.m., as claimant was leaving The Anchor Inn, the
owner of the tavern told him “to get out; that he didn’t want
my business.” As claimant was inquiring of him why he
took this attitude, Herbert Holmes, the bartender, came up
and struck claimant saying, “Get out of here. You heard
what the man said. Get out of here. He don’t want your
business.” Holmes then pushed claimant out the door of the
tavern and closed the door. The door had a small glass pane
in it and claimant tried to talk to Holmes through the glass.
Holmes opened the door and kicked claimant. The two
men started to fight with each other. While they were
struggling, Holmes reached back and pulled a pistol out of
his right hip pocket.

Claimant said, “When | went to grab him, he upped
with his pistol. | grabbed him and we began tussling; we
were going around and around. The gun went off two or
three times; somehow, | don’t know exactly how it happen-
ed, the gun twisted around and it went off and the bullet hit
him in the shoulder and he began to weaken and he turned
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the gun loose to me and fell. | did not get the gun in my
hand until after he was shot.”

“1 do not know which hand the deceased used to pull
out his pistol; | grabbed the first hand | seen; | never did
turn that hand loose; | do not know if he shifted the pistol
from one hand to the other; if he did, | don’t know anything
about it; I was holding onto the hand that had the pistol in
it.”

As respondent points out in its brief, the only person
alive when the hearing was held before this Court who
could testify as to whether Holmes was murdered, died ac-
cidentally, or was killed hy the claimant in self defense, was
the claimant. Naturally, as respondent contends, claimant’s
statement must be viewed as likely to be self-serving. But,
self-serving or not, claimant’s statement stands unim-
peached before this Court. The respondent failed to offer
any rebuttal testimony or any evidence of any kind before
this Court. As stated in Gard, Illinois Evidence Manual, on
page 661;

“Where testimony is uncontradicted and is not inherently improbable or
otherwise self-impeaching it may not be disregarded.”

To this Court the claimant also presented William
Henry, Jr., an eye witness, who testified that while the
struggle was going on he and his girl friend were sitting in
the front seat of his car parked immediately east of the in-
tersection on the north side of the street, facing west. They
were parked in front of The Riidweiser Tavern and looking
towards The Anchor Inn. He stated that his view of the
struggle was unobstructed and he was sufficiently close to
the scene to watch it. He testified that the gun was at all
times in Holmes’ hand until after Holmes was shot.

The testimony of this eye witness also stands un-
impeached before this Court except for his iinswerving in-
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sistence that the incident took place in the late afternoon
rather than late at night. However, the witness Barksdale
testified that there was ample light from a Budweiser sign
and a street light so that a person “could see good”. “You
could see from one side of the street to the other”.
Barksdale said.

Respondent challenged the credibility of claimant’s
witnesses, Willialm Henry, Jr. and Stonewall Harksclale.
because neither of them had testified at the original trial of
the claimant even though both of them were accessible at
the time. Respondent contends that this Court, in the
Dirkars case, announced the position that the production of
a witness at a Court of Claims hearing who was accessible
to the claimant at the criminal trial. but not called at that
time to testify, so impairs that witness’s credibility as to im-
peach him. We do not find that the Dirkans case went that
far nor stated respondent’s conclusion as an inflexible rule.
These circumstances are merely factors which this Court
will consider in assessing the credibility of witnesses. as we
did in questioning the credibility of the State’s key witness,
Mrs. Rubio, who helped convict the clainiant at his original
trial but was not presented by the State at his second trial
although she was accessible.

Finally, respondent states in its brief, “If Heard has
raised a doubt as to whether he committed murder, it seems
clear that he was guilt), of manslaughter”. This suggestion
overlooks the plain language of the statute which states that
the claimant must prove only that he is innocent of the
crinie “for which he was imprisoned”. That crinie was
murder, not manslaughter or some lesser crime of which he
might well have been found guilty under the admitted facts
in this case. Obviously we cannot apply a rule of strict con-
struction to one part of the statute and place a liberal con-
struction on another part of the saine sentence.
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It appears to us that, under the ordinary rules of
evidence, claimant has made a prima facie case before this
Court that he is innocent of murder, the crime for which he
was imprisoned. He has done so by a preponderance of the
evidence. We are obliged to acknowledge claimant’s
evidence as preponderant because his was the only
evidence presented at the hearings before this Court.

We realize that the task of obtaining competent
evidence concerning a crime committed more than five
years earlier is often extremely difficult. In this case the
respondent apparently found the task impossible, as did the
State’s Attorney of Cook County.

This Court takes no pleasure, under these cir-
cumstances, in granting an award for time “unjustly” served
in prison when the admitted factsin this case would appear
to justify a prison sentence had the claimant been charged
with a lesser crime than that of murder. However, we must
conclude that the time claimant served in prison for the
crime of murder was time served for the wrong reason and
was, therefore, technically, time unjustly served.

It is the judgment of this Court that claimant be award-
ed the sum of $7,500.00.

{No. 5588—Claim denied.)

HaroLD HENRY StEGE, Claimant, vs. STATE OF ILLINOIS
Respondent.

Opinion filed April 18, 1972.
GABRIELE AND Nupo, Attorney for Claimant.

WiLLiaM J. ScotT, Attorney General; SauL K. WEXLER,
Assistant Attorney General, for Respondent.

Hicuways—maintence of roadway. To recaver for damages arising ont of a
defect in the roadway, the defect must be substantial enough, and it must exist tor
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such a length of time that reasonable persons would conclude that immediate
repairs should be made, or warning signs posted.

HoLbeErRMAN, J.

In this case claimant is seeking to recover for personal
injuries he received under the following circumstances.

On April 1, 1968, at about 2:00 a.m., claimant was
operating his automobile in a northerly direction on and
along Route 43 (commonly known as Oak Park Avenue), at
or near 18020 South in the Village of Tinley Park, Cook
County, lllinois; claimant testified his automobile struck a
hole in the road as a result of which his automobile veered
off the road, struck a concrete culvert or abutment, and as a
result of the impact, sustained severe and permanent per-
sonal injuries.

Claimant testified that he was driving about 35 miles
per hour. He stated that he saw the rut in the road and
attempted to avoid hitting it but that in doing so, caught his
right wheel in the rut and that this caused the car to veer to
the right striking the cement abutment. As a result of in-
juries received, he was taken to South Suburban Hospital
where he remained for §.days. Several of his teeth were
knocked out and the cuts he received required about 100
stitches.

The law involved in a case like this has been stated on
many previous occasions. The State has the duty to main-
tain its highways in a safe condition or to warn traffic of the
existence of unsafe conditions. Rickelman vs. State of Ii-
Zinois, 19 C.C.R.54. Also, if the State has knowledge, either
actual or constructive, of a dangerous condition on its
highway and fails to warn the public of the danger, then it
must respond in damages for injuries received as a result.
Bovey vs. State of Illinois, 22 C.C.R. 95, page 108. We have
also held, however,” that the State is not an insurer
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against accidents on its highways. Bloom vs. State of Zllinois
22 C.C.R.582. The law is the law of negligence and not the
law of warranties.

The issues in cases where a member of the traveling
public is injured as a result of a claimed defect in the
highway are issues of fact to be determined by the Court.

In the case at hand, the claimant had the burden of
proving that there was a defect in the highway, that the
State had actual or constructive notice of the defect, and
that claimant was free of contributory negligence.

The test of whether or not a fact has been proven is
best set forth in Illinois Pattern Jury Instruction where it is
said, in defining burden of proof: that this means

cc

....... you must be persuaded, considering all the
eV|dence in the case that the proposition on which (claini-
ant) has the burden of proof is more probably true than not
true.”

Thus, there isroom for reasonable doubt and still a fact
has been proven. The crux of the definition is whether or
not the evidence persuades the Court that the fact is more
probably true than not.

In the case at hand, claimant described the hole in the
road as being about two or three feet long, seven inches
deep at its deepest point and about four inches deep on the
edge. His observation was made while traveling and im-
mediately before he hit the hole. The hole was on the right-
hand edge of the road. Clainiant testified that he had
traveled over this road at least once a week for over a year
and that approximately one month after the accident the
hole had been repaired.

Two police officers of Tinley Park testified. One stated
that he viewed the area for approximately 300 feet south ot
the scene and that he observed no chuck holes. The other
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police officer testified that on the morning of the accident
that he too did not observe any chuck holes. Neither
testified, however, that they were on the look out for
defects in the highway.

In answer to this, however, claimant produced a
photograph of the road at the approximate place at where
the accident happened. The pictures showed definitely that
a repair had been made to the highway at sometime. The
pictures were taken in June of 1968, approximately two
months after the accident.

The Court believes that it is more probably true that
there was a hole in the road of some sort though not
necessarily the size and shape stated by claimant. On this
issue the claimant has met his burden of proof.

The claimant also was required to meet the burden of
proving that the State had actual or constructive notice of
such a defect. The record is silent as to any actual notice,
and, therefore, the ultimate issue in the case at hand is
whether or not there is sufficient evidence in the record to
persuade the Court that the State had constructive notice of
a defect which required fixing or of giving warning. The
Court is of the opinion that claimant has failed to meet his
burden of proof of this fact. While there is some evidence
supporting claimant, it is believed that the evidence is insuf-
ficient.

The two police officers did not notice any hole in the
pavement. No other person testified as to the presence of
the hole or of having any knowledge of the hole other than
an attorney who at one time apparently had somne interest in
the case on behalf of the claimant. The attorney’s testimony
was inconclusive in identifying the hole in the highway
noticed by him as being the same hole that was involved in
the claimant’s accident. The attorney’s testimony was
weakened by the fact that he said there was no white line



403

along the edge of the road. However, photos taken the day
after the accident show clearly and plainly that there was a
white line along the east side of the road. His observations
were not accurate. The Court believes his testimony was
too weak to be persuasive.

The Court therefore is of the opinion that the claimant
has failed to prove by competent evidence that the alleged
defect was of a nature to have been noticed by the State in
ample time to repair or to post warnings.

It would be unreasonable for the State to be held liable
for every possible defect in its highways.

There are unnumerable rough spots in public highways
and such should be anticipated by motorists. Some defects
are more unusual or are more glaring than others. These
could well be the basis for requiring the State to respond in
damages where they exist for such a time that it is
reasonable to say that the State should have known of their
existence.

The defect must be substantial enough, and it must ex-
ist for such a length of time that reasonable persons would
conclude that immediate repairs should be made or war-
ning signs posted. The traveling public must anticipate
some defects. There is no absolute duty on the State,
however, to discover and remedy all defects. Joyner vs.
State of Illinois, 22 C.C.R.213.

It is evident that claimant has failed to prove his
asserted cause of action by preponderance or greater
weight of the evidence.

Award to claimant is hereby denied.

(No. 6025—Motion of Respondent to disniss allowed.)
RonaLD Lanbsman and Davip Zaransky, As Co-Administratorsof

the Estate of Lou Fusuanis, Deceased, Claimants, us. STATE oF
ILLinois, Respondent.
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Opinion filed April 18, 1972.
BernarD ALLEN Friep, Attorney for Claimants.

WiLLiam J. ScoTT, Attorney General, for Respondent.

LinrraTions—uendors to state. Landlords come within purview of Section
22 of Court of Claims Act, which limits cause of action by vendors to one year.

Burks, J

This cause is now before the Court on respondent‘s
motion to dismiss claimants’ amended complaint. A reply
to respondent’s motion, filed by the claimants on January
17, 1972, is also before us.

Respondent makes a persuasive argument on several
points, in support of its motion, which raises a serious doubt
as to the merits of the claim. However, the Court finds that
the statute of limitation, having run before claim was filed,
is a bar to the action and is sufficient grounds for dismissal.
Therefore, we need not discuss the other issues presented in
the pleadings.

We ,will, however, explain the Court’s interpretation
of the statute of limitation involved since claimants have
urged a different interpretation in their reply to re-
spondent’s motion to dismiss.

In this action claimants sought ‘to collect the sum of
$1,800.00 for rent withheld by the Illinois Department of
Public Aid because of building violations on property
located at 705 S. Claremont Avenue, Chicago, lllinois, for
the period of October 1, 1967, through March, 1969. The
claim was filed in this Court on January 12, 1971, some 22
months after the end of the period for which claim is made.

Claimants subsequently offered in evidence a “Cer-
titicate of Inspection” dated September 30, 1971, as proof
that the building was brought into full compliance on that
date. An examination of this document shows it to contain
the following statement which indicates that there were still
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violations then: “Replace broken, missing or defective win-
dow panes.” In any event, the date of this certificate, show-
ing violations rather than compliance, is 2 years and 7
months after the period for which rent was withheld by the
Department of Public Aid.

The statute of limitations which bars this claim is found
in the following language of $22 of the Court of Claims Act
(Ch. 37, Sec. 439.22, 1ll.Rev.Stat., 1971) which reads as
follows:

“Claims cognizable against the State by vendors of goods or services under
“The Illinois Public Aid Code’, approved April 11,1967, as amended shall have a

period of limitation of 1year after the accrual of the cause of action, as provided
in Section 11-12 of that Code.”

Claimants contend, in a reply to respondent’s motion,
that the above limitation does not apply to landlords who
rent housing to Public Aid recipients but only to “vendors
of goods and services directly to the State”. We do not
agree. The statute does not contain the words “directly to
the State”. On the contrary, it uses the words, “goods and
services under the Illinois Public Aid Code”. Section 2-5
of the Public Aid Code defines “Vendor Payment” as a pay-
ment made directly to a person or firm. . . . “supplying
goods or services to a recipient”. (Ch. 23, Sec. 2-5 Ill.
Rev.Stat., 1971) A common example of claims by vendors
in this category, which this Court receives in abundance, is
the claim of a doctor or hospital which supplies medicine,
medical or hospital services to public aid recipients.

Similarly, a landlord is a vendor of services if the
landlord purports to furnish a tenant with such necessities
as light, water, heat or janitor services. A landlord is also a
vendor of an interest in real estate when renting or leasing
housing to a tenant, as the term vendor is used in the Public
Aid Code.

Section 11-13of the Public Aid Code contains arestate-
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ment of the one-year statute of limitation contained in $22
of the Court of Claims Act and we repeat it here for
emphasis. (Ch. 23, Sec. 11-13, Ill.Rev.Stat., 1971)

“Vendors seeking to enforce obligations of a governmental unit or the I}-
linois Department of Public Aid for goods or services (1) furnished to or in behalf
of recipients and (2) subject to a vendor payment as defined in Section 2-5, shall
commence their actions in the appropriate Circuit Court or the Court of Claims,
as the case may require, within one year next after the cause of action accrued.”

THEREFORE, IT IS HEREBY ORDERED that
respondent’s motion be, and the same is, granted and the

instant cause is herewith dismissed.

(No. 6111 —Claimant awarded $108.32.)

Dave Narro, Claimant, vs. STATE oF ILLINOIS, DEPARTMENT OF
PusLic Aip, Respondent.

Opinion filed April 18, 1972.
Dave Narro, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6207—Claimant awarded $4,194.63.)

MosiL OiL CorporaTion, Claimant, os.State oF ILLinoIS, VARIOUS
Acencies, Respondent.

Opinion filed April 18, 1972.
GirriN, WinNING, LinbneEr, NEwkiRk AND CoOHEN, At-
torney for Claimant.

WiLLiam J. ScoTtT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
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ConTracts—lapsed appropriation. \'hen the appropriation frown which a
claim should have been paid has lapsed, the Coiirt will enter an award for the
amount due claimant.

PeErLIN, C.].

(No. 6256—Claimant awarded $850.00.)

Roeert T. FieLpine, M.D., Claimant, vs. State or lllinois,
DepARTMENT OF CHILDREN AND FAMILY SERvicEs, Respondent.

Qoinian filed April 18, 1972.
Dr. RoBerT 1’.FieLping, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLEH,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have brrn paid has lapsed, thr Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6354—Claimant awarded $25.66.)

SkerLy O Cowmpany, Claimant, vs. State orF ILLiNOIS,
DerpARTMENT OF TRANSPORTATION, Respondent.
Opinion filed April 18, 1972.
SkeLLy OiL Cowmpany, Claimant, pro se.

WiLLiAM J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. thr Court will mtcr an award for the
amount due claimant.

PerLIN, C.J.

(No. 6391 —Claimant awarded $285.00.)

RoserT M. Quesenserry, Claimant, vs. State ofF Inuinos
DEPARTMENT OF TraNSPORTATION, Respondent.
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Opiniori filed April 18, 1972.
RoeerT M. QUESENBERRY, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, thr Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No.6442—Claimant awarded $46.00.)

INTERNATIONAL Business MacHines CorPORATION, Claimant, us.
StaTE oF lllinois, Division oF HicHwAYs, Respondent.

Opinion filed April 18, 1972.
INTERNATIONAL  Business  MacHINES  CoORPORATION,
Claimant, pro se.

WiLuiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6444—Claimants awarded $203.70.)

GERALD HELLER, Roscore WISE, JoHN RaLBACH, LoGAN PARKINSON,

HaLbor ScHap, ELpoN HESsELRACHER AND EARL PhiLLips,

Claimants, vs. STaTe oF lLLiNoIS, SUPERINTENDENT OF PusLIC
InsTRUCTION, Respondent.

Opinion filed April 18, 1972.
PETER A. HinbRicHs, Attorney for Claimants.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a

3
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claini should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6468—Claimant awarded $300.00.)

ViLLaGe oF WestcHesTER, Claimant, us. STATE ofF ILLiNoIs,
DeparRTMENT oF CiviL Derense, Respondent.

Opinion filed April 18, 1972.
ViLLAGE oF WESTCHESTER, Claimant, pro se.

WiLLiaM J. ScoTT, Attorney General; SAauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracrs—lapsed appropriation. When the appropriation from which a

claim should have brcn paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No.6470—Claimants awarded $179.80.)

J. H. ScHmiTT, Jr., VaucHN BrowN, Raymonp CARTER, W. ORLOFF

SmiTH, RaLpH E. CamPBELL, JEssE HunLEy, JR., CHARLES L. Du

Laney, Claimants, us. STATE oF ILLINOIS, SUPERINTENDENT OF
PusLic InsTrucTiON, Respondent.

Opinion filed April 18, 1972.
VirGIL D. SHAFER, Attorney for Claimants.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
Conrracts—lapsed appropriation. When the appropriation froiii which a

claim should have been paid hiis lapsed. the Coiirt will enter an award for the
amount due claimant.

PerLIN, C.].
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(No. 6487—Claimant awarded $68.00.)
TriancLE Tme AnD Battery Co., Inc., Claimant, us. STATE oF
ILLiNots, Division or Hicaways, Respondent.
Opinion filed April 18, 1972.
TrianGLE TIRE AND BATTERY Co., Inc., Claimant, pro
Se.

WiLLiam J. ScotT, Attorney General; Saul. R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have heen paid has lapsed. the Court will enter an award for the
amount due claimant.

Peruin, CJ.

(No. 3025—Claimant awarded $11,362.10.)
ELva Jennings PEnweLL, Claimant, us. State orF lLLinois,
Respondent.
Opinion filed May 9, 1972.
GosNELL, Benecki AnD Quinpry, Attorney for Claim-
ant.

WiLtiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Awarps—The Court can make awards on a continuing basis when the
claimant continues to have expenses as a result of compensable injury.

PerLIN, C.J.

Claimant filed her petition for reimbursement for
monies expended for nursing care and help, medical ser-
vices and expenses from January 1, 1971, to December 31,
1971, praying for an award in the sum of $11,377.60.

Claimant was seriously injured in an accident on the
2nd day of February, 1936, while employed as a Supervisor
at the Illinois Soldiers' and Sailors' Children's School at Nor-



411

mal, Illinois. The complete details of this injury can be
found in the original cause of action, Penwell vs. State of
Illinois, 11 C.C.R. 365, in which an initial award was made,
and at which time jurisdiction was retained to make
successive awards in the future, and this Court has
periodically made supplemental awards to claimant to
cover expenses incurred by her, the last award covering the
time period from January 1, 1970, through December 31,
1970.

A joint motion of claimant and respondent was filed
herein requesting leave to waive the filing of briefs and
arguments. This motion was granted, and no further
pleadings have been filed herein.

Since the Attorney General does not contest the veraci-
ty nor the propriety of the items and amounts set forth in
claimant’s petition, except for the following items set out in
claimant’s bill of particulars:

May 22, 1971, Alfred Reed, repair air conditioner ............ $ 350

June 19, 1971, Alfred Reed, repair bedlamp switch........... 2.50
December 31, 1971, Dale Newburn, checking ambulance

before trip ..vvvvvviiiiiiiii 9.50

$15.50

this court must assume that the Attorney General agrees
with all other amounts thus set forth.

The Court, therefore, enters an award in favor of the
claimant in the sum of $11,362.10 ($11,377.60less the above
$15.50). The matter of the claimant’s need for additional
care is reserved by this Court for future determination.

(No 5233—Claim denied.)
SAam WEeismaN, Claimant, vs. STATE oF lLLINoIs, Respondent.
Opinion filed May 9, 1972.
BarBERA AND FRIEDLANDER, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; Bruce FINNE,
Assistant Attorney General, for Respondent.



412

NEGLIGENCE—contributory negligence. Where proximate cause of accident
was the lack of due care exercised by clainiant. and was not in any way the result
of an act or omission by State of Illinois, thr claim wonld be denied.

HoLbERMAN, J.

Claimant, Sam Weisman, filed a claitn under date of
May 27, 1965.

Claimant alleges in his claim that on February 14,1964,
respondent maintained and operated a certain expressway
known as Dan Ryan Expressway, which expressway
merged into and became designated as Calumet Ex-
pressway, at a point about 9900 South on said expressway in
the City of Chicago.

Claimant further alleges that at the juncture of said un-
derpass road with the Dan Wyan Expressway, the respon-
dent constructed a V shaped metal guard rail approximate-
ly one and one-half feet high from the surface of the road,
which guard rail was placed at the separation point of the
inner lane of the northwest bound Dan Ryan Expressway
and the outer lane of the intersecting road leading to the
Halstead Street Underpass.

Claimant further states that the State of Illinois did one
of several things which was the proximate cause of the colli-
sion and the injuries and damages sustained by claimant:

a. Allowed said guard rail to be constructed at a
dangerous and excessive height above the surface of said
highways at the dividing point of said highways, although
respondent knew or in the exercise of ordinary care should
have known that said highways were heavily traveled at
that point and that northwest bound automobiles would be
liable to collide into the point of said V shaped divider
while in the exercise of reasonable care.

b. Failed to keep said area properly and adequately
lighted in the nighttime.

c. Failed to give motorists any warning by appropriate
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sign, signals, reflectors or other means of warning
northwest bound motorists of the presence of said
dangerous and hazardous divider on said highway.

d. Failed to remove said dangerous divider and
replace said divider with a low level concrete curb or
separator, although respondent knew or should have
known that said metal divider was dangerous, hazardous
and unsafe for vehicular traffic prior to the happening of
the occurrence herein, and although the removal of said
metal divider and its replacetnent with a low level curb or
concrete separator could have been done by said respon-
dent at a relatively small cost.

Claimant testified that he was driving his car in a north-
westerly direction on the expressway in the inner or third
lane, and that somewhat to his right and in front of him in
the outer or first lane was a truck; that in the second lane to
his right and in front of him was a tractor and trailer; that he
slowed down to let the second truck get in front of him so
that he could get into the lane going northbound to the
Chicago loop; that this truck interfered with his vision
ahead and that he did not see the guard rail.

Claimant also testified that certain signs that appear in
the photographs in evidence as claimant’s Exhibits 3, 4, 5, 6
and 7 were not present on the night of the accident. The
photographs in question were taken approximately one
month after the accident.

Claimant testified that his automobile ran up on the
guard rail and he was injured and taken to Roseland Com-
munity Hospital and from there to Jackson Park Hospital.

Claimant testified that he lost three weeks from work;
that his weekly salary was $135.00per week and that he lost
approximately $2,000.00 in bonuses from his employer,
Goldblatt Bros., Inc.
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The testimony of the doctors and the x-rays show that
the claimant had a fracture of the twelfth thoracic vertebra.

Edward Chrapla, Special Studies Engineer for the
Division of Highways, produced the records of his depart-
ment showing where the signs were on the expressway on
the date of the accident. He also testified to the existence of
a corrugated or rumble strip at the divider and that a driver
at 50 miles per hour would have thirty-four seconds after
seeing the signs to choose his lane before reaching the
divider.

Irving Lang, a commercial photographer, called as a
witness for claimant, testified that he observed a rumble
strip about one hundred feet long in front of the divider.

The evidence also shows that the area in question was
lighted on the evening of the accident and also that claim-
ant had been over this road on at least one previous occa-
sion.

Reforc recovery can be rnade by the claimant, it must
be proved that he was in the exercise of due care and cau-
tion for his own safety; that the State was negligent and that
such negligence was the proximate cause of the accident.

The record seems clear in that the area was well-
lighted, that signs warning the approaching public of the
existence of the divider were in place and, in addition, there
was a rumble strip which wonld give every driver ample
warning of the existence of the divider ahead.

The evidence is that this divider was in such a position
that drivers exercising due care for their own safety would
have seen the same and avoided it.

The proximate cause of this accident was the lack of
due care exercised by the claimant and was not in any way
the result of any act of omission by the State of Illinois.
Court of Claims, Vol. 24, Page 324.
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Clairnant has failed to prove that he was free from con-
tributory negligence or that the negligence of the respon-
dent was the proximate cause of the accident.

An award to claimant is therefore denied.

(No. 6072—Claimant awarded $621.81.)

Max Sumaps, Claimant, vs. STATE oF ILLINOIS, DEPARTMENT OF
PusLic Aip, Respondent.

Opinion filed May 9, 1972.
Max SHAPs, Claimant, pro se.

WiLLiam J. Scorn, Attorney General; EpwarD L.S.
ARKEMA, JR., Assistant Attorney General, for Respondent.

Contracts—Iapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award tor the
amount due claimant.

PerLIN, C.J.

(No. 6163—Claimant awarded $24,266.57.)

Union OiL CompaNy oF CALIFORNIA, Claimant, us. STATE oF
ILLinots, VARIOUS Acencies, Respondent.

Opinion filcd May 9, 1972.
Union OiL Company oF CALIFORNIA, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracrs—Ilapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.
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(No.6371—Claimant awarded $70.16.)

Ravymon A. OserLanDer, Claimant, vs. STATE of [iLiNoss,
DerARTMENT OF FINANCIAL INsTITUTIONS, Respondent.

Opinion filcd May 9, 1972
Raymon A. OBERLANDER, Attorney, pro se.

WiLuiam J. ScotTt, Attorncy General; Wittiam E.
WEeBBER, Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6418—Claimant awarded $238.78.)

ConTINENTAL OiL Company, Claimant, us. STATE oF ILLINOIS,
DeprarTMENT OF CoNservATION, Respondent.

Opinion filcd May 9, 1972
ConTINENTAL OiL CompANY, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the

amount due claimant.

PerLIN, C.].

(No.6459—Claimant awarded $500.21.)

Barnes HospitaL, Claimant, vs. STATE oF lLLiNOIS, DEPARTMENT
oF CHILDREN AND FamILY SERvices, Respondent.

Opinion filed May 9, 1972.
BAarNEs HospiTaL, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLtiam E.
WEBBER, Assistant Attorney General, for Kespondent.
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Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 8477—Claimant awarded $527.00.)

Mauna 1. Meonieks, Claimant, vs. STATEoF ILLinois, DEPARTMENT
oF MenTaL HeaLTH, Respondent..

Opinion filed May 9,1972.
Maua |. Mepnieks, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6479—Claimant awarded $166.75.)

Rockrorp MemoriaL HospiTaL, Claimant, vs. StaTe oF ILLinols,
DepARTMENT OF MenTAL HEALTH, Respondent.

Opinion filed May 9, 1972.
RockrForp MEMoRIAL HospiTAL, Claimant, pro se.

WiLriam J. Scott, Attorney General; Ebwarp L.S.
ARKEMA, Jr., Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Perrin, C.J.

(No. 6484 —Claimant awarded $253.00.)

MarsHa C. ScHachHT, Claimant, vs. STaTe ofF ILLiNOIS,
DerARTMENT OF MeNTAL HEALTH, Respondent.
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Opinion filed May 9, 1972.
Marsua C. ScHAcHT, Claimant, pro se.

WiLnian J. ScotT, Attorney General; Winuiant E,
WEBBER, Assistant Attorney General, for Hespondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLin, C.].

(So. 6492—Claimant awarded $111.00.)

Mosi. OiL CoreporaTion, Claimant, ¢s. STATE oF ILLiNos,
DEeparTMENT OF CoNSERVATION? Respondent.

Opinion filed May 9. 1972.
Mosi. OiL CorporaTion, Claimant, pro se.

Wiuiant J. ScoTT, Attorney General; WiLLiam E.
WeBBER, Assistant Attorney General, for Hespondent.

Coxtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No 6495—Claimant avwarded $29.64 )
Davip Lvynn  Benper, Claimant, wvs. STATE oF ILLINOIS.
DerARTMENT oF ConservATION, Respondent.
Opinion filed May 9, 1972.
Davip LynN ReNDER, Claimant, pro se.

WiLLianm J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PeruiN, C.J.
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{No. 6497 —Claimant awarded $73.74.)

Wiata Kay (Poriey) Dancrentonp, Claimant, vs. STATE oF
ILLivots, DEpARTMENT oF Me~ntar Heaut, Respondent.

Opinion filed May 9. 1972.
Wirata Kay (Porrey) Dancrenionn, Claimant, pro se.
WiLLiAn J. Scort, Attorney General; Saul. R. WEXLER,
Assistant-Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLin, C.].

(No. 65l2~—(:luimunt‘u\\'ur(l('d $74.64.)

EstHEr M. VartHauer, Claimant, vs. State or ILLiNors,
DepaRTMENT oF MEeENTAL HEALTH, Respondent.

Opinion filed May 9. 1972,
Estaer M. VATTHAUER, Claimant. pro se.

WiLLiam J. Scort, Attornev General: WiLian E.
WEBBER, Assistant Attorney General, for Respondent.

Coxtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLiN, C.].

(S0.6316—Claimant awarded $556.00.)

ReLDEN Manor SHeLTER Hoaie, Clainiant, vs. StaTe oF ILLiNoIs,
DepAarRTMENT OF MEeNTAL HeaLTH, Respondent.

Opinion filed May 9. 1972.
Cenco Care CorporaTioN, for Claimant.

‘WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER.
Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, CJ.

(No. 6521 —Claimant awarded $39.00.)
A-1 AmsuLance ServICE, INc., Claimant, us. STATE oF ILLinois,
DeEPARTMENT oF MentaL HEALTH, Respondent.
Opinion filed May 9, 1972
A-1 AMBULANCE SERVICE, INc., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for thr
amount due claimant.

PeruiN, C.J.

(No. 6534—Claimant awarded $807.60.)

MemoriaL HospiTaL oF SprinGriELD, An lllinois Not-For-Profit
Corporation, Claimant, us. STATE oF lLLiNoIs, DEPARTMENT OF
MenTaL HEALTH, Respondent.

Opinion filed May 9,1972.

BrowN, Hay anD StepHENS, Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.
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(No. 6536—Claimant awarded $60.00.)

KenneTH R. Kocrer, Claimant, us. StaTte oF ILLinois, MiLITARY
AND NavaL DepARTMENT, Respondent.

Opinion filed May 9, 1972.
KenNETH R. KochEer, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLtiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6549—Claimant awarded $382.03.)

SuNn OIL CompaNy oOF PennsyLvaniA, Claimant, vs. STATE oF
ILLinots, DEPARTMENT oF AeronauTics, Respondent.

Opinion filed May 9, 1972.
Sun O1L CompANY OF PennsyLvaNIA, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ConTtracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 6557 —Claimant awarded $3.97.)

Sun OiL CompaNY OF PENNsyLvania, Claimant, us. STaTeE oF
ILLinois, DEPARTMENT OF REGISTRATION AND EDUCATION,
Respondent.

Opinion filed May 9, 1972.
Sun O1L CoMpPANY OF PenNsYLVANIA, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation from which a
claimn should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6573—Claimant awarded $40.00.)

Kent I). Rickey. Claimant, vs. STATE OF ILLINoIs, MILITARY AND
NavaL DEPARTMENT, Respondent.

Opinion filed Muay 9. 1972.
Kent D. Rikey. Claimant. pro se.

WiLLiant J. ScotT, Attormey General: WiLLiant E.
WEBBER, Assistant Attorneyv General, for Kespondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6380—CLimant awarded $1.157.40.)

St. Mary Hosprrar, Claimant, vs. STATE OF ILLINOIS, DEPARTMENT
ofF MenTtaL HeantH, Respondent.

Opinion filed May 9. 1972,
St. Mary HospitaL, Claimant, pro se.
1

WiLLiaz J. Scorr, Attorney General; WinLiav E.
WeBBER, Assistant Attornev General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been puid has lapsed. the Court will enter an award for the
amount due claimant.

PerLin, C.].

(S0.6381—Claimant awarded $799.30.)

St: Mary HospiTaL, Claimant, lis. STATE OF [LLiNOIS, IDEPARTMENT
ofF Mental HeEaLTH, Respondent.
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Opinion filed May 9. 1972.
St. Mary HospitaL, Claimant, pro se.

WiLLiam J. Scort, Attorney General; WiLLiant L.
\WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLiN, C.].

(No. 6382—Claimant avwarded $816.00.)

St. MaRY HosprraL, Claimant, os. STATE oF [LLINOIS, DEPARTMENT
or MenTaL HeavtH, Respondent.

~ Opinion filed May 9. 1972.
St. Mary HospitaL, Claimant, pro se.

WiLLiam J. Scort, Attorney General; Winniant E.
WEBBER, Assistant Attorney General, for Respondent.

Coxtracts—lapsed appropriation. When the appropriation frons which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant. ‘

PerLiN, C.J.

(No. 6383—Claimant awarded $190.50.)

St. Mary HosprTar, Claimant, vs. STATE oF [LLINOIS, DEPARTMENT
oF MEnTAL HeEaLt, Respondent.

Opinion filed May 9. 1972.
St. Mary Hosprrar, Claimant, pro se.

WiLLiam J. Scort, Attorney General; WiLLiaz E.
WEBBER, Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.
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(No.6584—Claimant awarded $172.25.)

St. MarY HospiTaL, Claimant,vs. STaTteor ILLiNois, DEPARTMENT
oF MenTAL HeaLTH, Respondent.

Opinion filed May 9, 1972.
St. MARY HospiTAL, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Conracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award tor the
amount due claimant.

PerLIN, C.J.

(No. 6585—Claimant awarded $934.35.)

St. Mary HospiTaL, Claimant, us. STATEOF ILLiNOIS, DEPARTMENT.
oF MeNTAL HEALTH, Respondent.

Opinion filed May 9, 1972.
St. Mary HospiTAL, Claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ConTracrs—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6586 —Claimant awarded $172.00.)

St. Mary HospiTAL, vs. STATE oF ILLINOIS, DEPARTMENT OF
MEeNTAL HEALTH, Respondent.

Opinion filed May 9, 1972.
St. Mary HospiTAL, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
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Conrtracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 5765—Claimant awarded $770.60.)

THe County OF Livineston, Claimant, vs. STATE oF ILLINOIS,
Respondent.

Opinion filed June 13, 1972.
JOHN G. SATTER, JR., Attorney for Claimant.

WiLLiam J. ScotT, Attorney General; WiLuiam E.
WEBBER, Assistant Attorney General, for Respondent.

Damaces—stipulation. Where claimant and respondent stipulate to, facts
and damages an award will he entered accordingly.

PerLin, C.J.

This cause coming on to be heard on the Joint Stipula-
tion of the parties hereto and the Court being fully advised
in the premises;

THIS COURT FINDS that this claim is for filing fees,
sheriffs’ fees, and state’s attorneys’ fees for the County of
Livingston.

IT ISHEREBY ORDERED that the sum of $770.60be
awarded claimant in full satisfaction of any and all claims
presented to the State of Illinois under the above captioned
cause.

(No. 5931 —Claitnant awarded $668.00.)

WesTPusLIsSHING Company, Claimant, vs. STATE oF ILLINOIS,
ArpeLLATE CourT, Respondent.

Opinion filed June 13, 1972.
WEsT PusLisHING ComPANY, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.
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Contracrs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award tor the
amount due claimant.

PerLin, C.J.

(No. 5990—Claimant awarded $486.50.)

Des Pramwes FuneraL Howme, Claimant, vs. State oF ILLiNois,
DepARTMENT oF MeNTAL HEALTH, Respondent.

Opinion filed June 13, 1972.
Des Praines FuNeraL Home, Claimant, pro se.

WiLLiam J. Scott, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. \\*hen the appropriation from which a
claim shorild have heen paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6021 —Claimant awarded $1,291.51.)

Treopore R. Beck, Claimant, vs. StaTe oF ILLINOIS, DEPARTMENT
oF PersonNEL, Respondent.

Opinion filed Tune 13, 1972.
THeopbore R. Beck, Claimant, pro se.

WicLLiam J. ScoTT, Attorney General; Savl. R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which
claim shonltl have been paid has lapsed. the Corirt will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6139—Claimant awarded 892.20.)

CarLe Founbpation HospitaL,, Claimant, vs. STATE oF lLLINOIS,
IDEPARTMENT OF CHILDREN AND FaMmiLy SERVICES, Respondent.
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Opinion filed June 13, 1972.
CarLe FounpaTion HospiTaL, Clairnant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. \'hen the appropriation from which a
claim should have berm paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(No. 81534—Claimant awarded $402.00.)

Max Suaps, Claimant, us. STATE OF ILLINOIS, DEPARTMENT OF
PusLic Aipo, Respondent.

Opinion filed June 13, 1972.
Max Suaps, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation froiii which a
claim should have been paid has lapsed, the Court will enter an award for thr
amount due claimant.

PeruiN, C.J.

(No.8156-—Claimant awarded $928.50.)

ALToN MemoriaL Hospitar, Claimant, vs. STATE oF ILLinois,
Division oF VocATIONAL ReHasiLITATION, Respondent.

Opinion filed June 13, 1972.
ALton MemoriaL HospitaL, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEeBBER, Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, thr Court will enter an award for the
amount drie claimant.

PerLIn, C.J.
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(No.6164—Claimant awarded $2,025.29.)

ILuinois Berr TeLepHONE Company, Claimant, us. STATE oF
ILLiNnois, DepaRTMENT oOF CHILDREN AND FAMILY SERVICES,
Respondent.

Opinion filed June 13, 1972.
ILLinois BELL TeLepHONE CompaNy, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Kespondent.

Conrracts—lapsed appropriation. When the appropriation from which
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6332—Claimant awarded $249.00.)

CaLiForniA Computer PropucTs, INnc., Claimant, us. STATE oF
ILLinois, DEPARTMENT OF TRANSPORTATION, Respondent.

Opinion filed lune 13, 1972.
Cavrirornia Computer PropucTs, Inc., Claiinant, pro
se.

WiLLiam J. ScoTtT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PeruiN, C.J.

(S0 6381 —Claimant awarded $1,167.00.)

Reo Movers anp Van Lines, Inc., Claimant, vs. STATE oF ILLINOIS,
DEePARTMENT or PusLic Aip, Respondent.

Opinion filed June 13, 1972.
Reo Movers AND VAN LiNES, INc., Claimant, pro se.
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WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

CoNTrACTs—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claiinant.

PerLin, C.J.

(No. 6390—Claimant awarded $998.50.)

BeverLy J. BickneLr, Claimant, vs. STATE oF ILuinois,
DepARTMENT oF MeNTAL HEeaLTH, Kespondent.

Opinion filed June 13, 1972,

MEepaNsky, CoOHAN, MEDANSKY AnD VALENTINO, At-
torneys for Claimant.

WiLLiaM J. ScoTT, Attorney General; Saut. R. WexXLER,
Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim should have heen paid has lapsed, the Corirt will enter an award for the
amount due claimant.

PeruiN, C.J.

(No. 6407—Claimant awarded $22.00.)

Cuarces F. Kneeprer, M.D., Claimant, vs. State or ILLivois,
DEPARTMENT OF CHILDREN AND FamiLy Servicks, Respondent.

Opinion filed June 13, 1972.
Dr. Cuarces F. KngepLer, Claimant, pro se.

WiLtiam J. Scorr, Attorney General; WiLniam E.
WEBBER, Assistant Attorney General, for Respondent.
Contracts—lapsed approprigtion. When the appropriation from which «

claim should. have been paid has Tapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.
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(No. 6414—Claimant awarded $186.49.)

Savin Business MacHines,Claimant, vs. STATEOF ILLiNoIs, OFFICE
oF THE LIEUTENANT GOVERNOR, Respondent.

Opinion filed lune 13, 1972.
NorMANDT AND NormANDT, Attorney for Claimant.

WiLLiam J. Scott, Attorney General; SauL R. WExLER,
Assistant Attorney General, for Respondent.

Conrtracts—Ilapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for thr
amount due clainiant

PerLin, C.J.

(No. 6431—Claimant awarded $27.16.)

BErRz AMBULANCE SeRrVICE, Inc., Claimant, vs. STATE OF ILLINOIS,
DePARTMENT OF MeNTAL HEALTH, Respondent.

Opinion filed lune 13, 1972.
BeErz AmBULANCE SERVICE, INc., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracts—lapsed appropriation. When the appropriation from which a

claim shoiild have been paid has lapsed, the Court will enter an award for the
amount due claimant.

“PerLiN, C.J.

(No. 6433—Claimant awarded $55.00.)

Berz AmBuLance Service, Inc., Claimant, vs. STATE oF ILLINOIS,
DePARTMENT oF MENTAL HEALTH, Respondent.

Opinion filed June 13, 1972.
Berz AmBuLANCE Servick, INc., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracts—lapsed appropriation. When the appropriation from which a
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claim should have bcen paid has lapsed. the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6434—Claimant awarded $53.00.)

Berz AmBuLance Servick, Inc., Claimant, us. STaTe oF ILLINOIS,
DepARTMENT oF MENTAL HEALTH, Respondent.

Opinion filed June 13, 1972.
Berz AmBuLANCE Servicg, Inc., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have bern paid has lapsed, the Court will enter an award for the
amount due clairnant.

Peruin, C.J.

(No. 6480—Claimant awarded $43.00.)

Javes H. BreiHan, M.D., Claimant, us. State oF ILLinois,
DerARTMENT oF MENTAL HEALTH, Respondent.

Opinion filed June 13, 1972.
Dr. James H. Breinan, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrtracrs—lapsed appropriation. When the appropriation froin which it
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

Peruin, C.J.

(NoO. 6493—Claimant awarded $1,315.00.)

MpaTi, Inc., Claimant, us. STATE oF ILLINOIS, SUPERINTENDENT OF
PusLic InsTrucTiON, Respondent.
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Opinion filed June 13, 1972.
MeaTi, INnc., Claimant, pro se.
WiLLiam J. ScoTtT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Conrt will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6500—Claimant awarded $604.00.)

FrankLIN-Cress ConstructioN Co., Claimant, vs. STATE oF
ILLinots, DEPARTMENT OF Law EnrForcemenT, Respondent.

Opinion filed June 13, 1972.
FrankLIN-CREss ConsTrucTioN Co., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation froiii which a
claim should have been paid has lapsed, the Conrt will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6503—Claimant awarded $27.60.)

WiLLert Truck Leasineé Company, Claimant, vs. STATE or
ILLINoIs, DEPARTMENT OF PusLic Aip, Respondent.

Opinion filed June 13, 1972.
WiLLETT Truck Leasine Company, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will mtcr an award tor the
amount due claimant.

PerLiN, C.].
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(No. 6513—Claimant awarded $81.72.)

MonTeREY CoNvALESCENT HoMmeE, INc., (Drexel, BRANCH), Clain-
ant, vs. STAIE orF ILLINOIS, DeparRT™MENT OF MenTAL HEALTH,
Respondent.

Opinion filed June 13, 1972.
Cenco Care CorporaTION, for Claimant.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConNtracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Corirt will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6522—Claimant awarded $38.00.)

A-]1 AmBuLaNce Servicg, Inc., Claimant, vs. State oF ILLINOIS,
DepARTMENT oF MENTAL HEALTH, Respondent.

Opinion filed June 13, 1972.
A-1 AMBULANCE SERVICE, INc., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL K. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Corirt will enter an award for the
amount due clairnant.

Peruin, C.J.

(No. 6525—Claimant awarded $39.00.)

A-1 AmsuLAaNceE Servicg, Inc., Claimant, vs. StaTe oF lLLiNnoIS,
DeparTMENT OF MenTaL HeaLTH, Respondent.

Opinion filed June 13, 1972.
A-1 AmBuLANCE SERVICE, INc., Claimant, pro se.

WiLLiam J. ScoTtr, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation. When the appropriation froiii which a
claim shonld have been paid has lapsed. the Court will enter an award for the
amount dne claimant.

PerLiN, C.J.

(No. 6533—Claimant awarded $248.00.)
Aero AmBuLance Servicg, Inc., Claimant, vs. STATE oF ILLINOIS,
DePARTMENT oF MeNTAL HEALTH, Respondent.
Opinion filcd June 1.3, 1972
AEro AMBULANCE SERVICE, INcC., Claimant, pro se.

WiLLiAM J. ScoTT, Attorney General; SAauL K. WEXLER,
Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
claim shonld have been paid has lapsed, the Court will enter an award for the
amonnt due claimant.

PerLiN, C.J.

(No.6538—Claimant awarded $122.40.)

V. M. Markets, Inc., a/k/a Vito's CERTIHED rFoob MAagrkET,
Claimant, vs. State oF ILLinois, DEPARTMENT oF PUHLIC A,
Respondent.

Opinion filed June 13, 1972.
Maikin AND GOTTLIEH, Attorney for Claimant.

WiLLiam J. ScoTT, Attorney General; Saut, R. WeXLER,
Assistant Attorney General, for Kespondent.
Conrtracrs—Ilapsed appropriation. \When the appropriation from which a

claim should have been paid has lapsed, the Court will entrr an award for the
amount dne clairnant.

Peruin, C.J.

(No. 6540—Claimant awarded $39.00.)

A-1 AmBULANCE SERVICE, INc., Clainiant, us. StaTe orF ILLiNoIs.
DepArRT™MENT OF MENTAL [1EALTH, Respondent.
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Opinion filed June 13, 1972.
A-1 AmBULANCE SERVICE, Inc., Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; SAuL R. WEXLER,
Assistant Attorney General, for Kespondent.

Conrracrs—Ilapsed appropriation. When the appropriation from which a
claim shoriltl have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6546—Claimant awarded $3.637.53.)

Sun Oi. Company ofF PennsyLvania, Claimant, vs. StaTe oF
ILLINoIS, DEPARTMENT OF TRANSPORTATION, Respondent.

Opinion filed June 13. 1972,
SuN Oi1L CompPany OF PENNSYLVANIA, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
anionnt due claimant.

PeruiN, C.].

(No. 6547—Claimant awarded $3.44.)

Sun O Comprany or PennsyLvania, Claimant, vs. STATE orF
ILuivois, Local GoveRNMENTAL LAw ENFORCEMENT (OFFICERS
Traning Boarp, Respondent.

Opinion filed June 13, 1972.
Sun O, Company oF PENNsyLvaNia, Claimant, pro se.

WiLiam ], Scort, Attorney General; WiLLiam E.
WeBBER, Assistant Attorney General, for Respondent.

Contracrs—lapsed appropriation. When the appropriation from which a
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claim should have been paid has lapsed, the Coiirt will enter an award for the
amount due claimant.

PeruLin, CJ.

(No. 6548—Claimant awarded $3,382.00.)

Sun OIL Company ofF PennsyLvania, Claimant, vs. STATE oF
ILLiNoIs, DEPARTMENT oF CONSERVATION, Respondent.

Opinion filed June 13, 1972.
Sun Oi1L CompPaNY OF PENNsYLVANIA, Claimant, pro se.

WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim shorild have been paid has lapsed, the Court will enter an award for the
amount dric claiinant.

PerLin, C.J.

(No. 6550—Claimant awarded $24.51.)

Sun OiL Company ofF PennsvLvania, Claimant, vs. STaTe oF
ILLinois, DEPARTMENT oF LocaL GOVERNMENT AFFAIRS,
Respondent.

Opinion filed June 13, 1972.
SuN OiL CompaNy OF PENNsYLVANIA, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ConNTtrACTS—lapsed appropriation. When the appropriation froin which a
claim shonld have been paid has lapsed. the Court will enter an award for the
aniount due claimant.

PerLin, C.J.

(No. 6551 —Claimant awarded $109.25.)

Sun OiL Company ofF PennsyLvania, Claimant, vs. STATE oF
ILLinois, DEPARTMENT OF TRANSPORTATION, Respondent.
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Opinion filed June 13, 1972.
SuN O1L CompANY OF PENNSYLVANIA, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—Ilapsed appropriation. When the appropriation from which a
claim shonld have bcen paid has lapsed, the Conrt will enter an award for the
amount dnr claiinant.

PerLIN, C.J.

(No. 6553—Claimant awarded $55.61.)

Sun OiL Company OF PennsyLvania, Claimant, us. STaTe ofF
ILLinois, DepAaRTMENT oF CHILDREN AND FamiLy Services,
Respondent.

Qoinian filed June 13. 1972.
Sun OiL CompaNY OF PENNSYLVANIA, Clainiant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have béen paid has lapsed, the Conrt will enter an award for the
amount due claimant.

PerLIN, C.J.

(No. 6554—Claimant awarded $6,939.05.)

Sun OiL Company OF PennsyLvania, Claimant, us. StaTe or
iLLiNois, DeparTMENT OF Law ENFORCEVENT, Respondent.

Opinion filed June 13. 1972.
SuN Oi, Company oF PeEnNsYLVANIA, Clainiant, pro se.

WiLtiam J. ScotT, Attorney GeNeraL; WiLtiam E.
WEHHER, Assistant Attorney General, for Respondent.
ConTracts—Ilapsed appropriation. When the appropriation from which a

claim shorild have been paid hiis lapsed, the Conrt will enter an award for the
anionnt due claimant.

PerLIN, C.].
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(No. 6555—Claimant awarded $961.49.)

Sun O Company oF PennsyLvania, Claimant, vs. State or
ILLinois, DeEpARTMENT OF Law EnrForcemenT, Respondent.

Opinion filed June 13, 1972.
Sun OiL CompANY OF PENNSYLVANIA, Claiinant, pro se.

WiLtiam J. ScotT, Attorney General; WiLniam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation fromn which a
claim should have been paid has lapsed. the Court will enter an award for the
amount due claimant.

PERLIN, C.]J.

(No. 6556—Claimant awarded $18.41.)

Sun OiL Company oF PennsyLvania, Claiinant, us. State or
ILLinois, DepARTMENT oF PusLic HeaLTH, Respondent.

Opinion filcd June 13, 1972.
Sun OiL Company oF PennsyLvaNia, Claimant, pro se.

WicLiam J. ScotT, Attorney General; WiLniam E.
WEBBER, Assistant Attorney General, for Kespondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Coiirt will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6558—Claimant awarded $41.40.)

CurrY CouRrT RePoRTING AGENCY, Claimant, vs. STATE OF [LLINOIS.
DEepPARTMENT OF MENTAL HEALTH, Respondent.

Opinion filed June 13, 1972,
CurrY Court REPORTING Acency, Claimant, pro se.

WiLiianm J. Scorr, Attorney General; Winniam K.
WEeBBER, Assistant Attorney General, for Respondent.
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Contracts—lapsed appropriation When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant

PerLiN, C.J.

(No. 6559-—Claimant awarded $26.00.)
Curry CourT RePORTING AcENcy, Claimant, vs. STATE oF ILLINOIS,
Respondent.
Opinion filed lune 13, 1972
Curry CourT REPORTING AGENCY, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Damaces—stipulation  Where claimant and respondent stipulate to facts
and damages, an award will he entered accordingly.

PerLIN, C.J.

This cause coming on to be heard on the Joint Stipula-
tion of the parties hereto and the Court being fully advised
in the premises;

THIS COURT FINDS that this claim is for court
reporter fees for two depositions taken from the Claude J.
Flynn vs. George E. Mahin, et al., case in the Circuit Court
of Sangamon County, a copy of said report being attached
to the Joint Stipulation of the parties.

IT IS HEREBY ORDERED that the sum of $26.00 be
awarded claimant in full satisfaction of any and all claims
presented to the State of Illinois under the above captioned
cause.

(No. 8564—Claimant awarded $48.00.)

Aero AmBULANCE ServiICE, Inc., Claimant, us. STATE oF ILLINOIS,
DeparRTMENT OF MenTAL HeaLTH, Respondent.
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Opinion filed lune 13, 1972.
AEro AMBULANCE SERVICE, INc., Claimant, pro se.

WiLLiAam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

ConTtracts—Ilapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, the Conrt will enter an award tor the
amount due claimant.

PerLIN, CJ

(No. 6569—Claimant awarded $40.00.)

UniversiTy oF WisconsiN— ExTension, Claimant, us. STATE oF
ILLinots, DepARTMENT OF MenTAL HeaLTH, Respondent.

Opinion filed lune 13, 1972.
UniversiTy oF Wisconsin— ExTension, Claimant, pro
Se.

WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

ConTtracts—Iapsed appropriation. When the appropriation froin which a
claim should have been paid has lapsed, the Coiirt will enter an award for the
amount due claimant.

PerLiN, C.J.

(No.6598—Claimant awarded $186.50.)

THEe Lawyers Co-OperaTtive PusLisHing Company, Claimant, vs.
StATE OF ILLiNois, ApPeLLATE CourT, Respondent.

Opinion filed June 13, 1972
THe Lawvers Co-OperaTivE PusLisHING CoMPANY,
claimant, pro se.
WiLLiam J. ScotT, Attorney General; WiLLiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a



441

claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6600-—Claimant awarded $72.90.)
Ozark AR Lines, Inc., Claimant, us. State oF ILuinols,
DEPARTMENT oF PERSONNEL, Respondent.

Opinion filed lune 13, 1972.
Ozark AIR LiNEs, INc., Claimant, pro se.

WiLLiam J. ScotT, Attorney General; Wictiam E.
WEBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation from which a
claim should have been paid has lapsed, the Court will enter an award for the
amount due claimant.

PerLiN, C.J.

(No. 6619—Claimant awarded $144.00.)

CenTrAL OFFIce EquipMENT Company, Claimant, us. STATE oF
ILLINOIS, SECRETARY OF STATE, Respondent.

Opinion filed June 13, 1972.
Dracn, TerrerL AND DEerrenBAuGH, Attorney for
Claimant.

WiLLiam J. ScotT, Attorney General; Wittiam E.
WEBBER, Assistant Attorney General, for Respondent.
Contracts—lapsed appropriation. When the appropriation froiii which a

claim should have been paid has lapsed, the Court will cnter an award for the
amount due claimant.

Peruin, C.J.

(No.6640—Claimant awarded $118.80.)

JOSEPHINE Birpsong, Claimant, vs. STATE ofF ILLiNOIS,
DepAarTMENT oOF PusLic Aip, Respondent.



442

Opinion filed lune 13, 1972.
JOSEPHINE Birpsong, Claimant, pro se.

WicLLiam J. ScoTT, Attorney General; SAUL R. WEXLER,
Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation froiii which a
claim should have bcen paid has lapseed, the Coiirt will enter an award for the
amount due claimant.

PerLin, C.J.

(No. 6642—Claimant awarded $350.00.)

Itz Moving anp Storace Company, Claimant, vs. StaTe oF
ILLinois, DepArRTMENT OF INSURANCE, Respondent.

Opinion filed June 13, 1972.
ILLint Moving anD Storace Company, Claimant, pro
Se.

WiLLiam J. ScotT, Attorney General; Wittiam E.
WEeBBER, Assistant Attorney General, for Respondent.

Contracts—lapsed appropriation. When the appropriation froiii which a
claim should have been paid has lapsed, the Court will enter an award for thr

amount due clairiiant.

PerLiN, C.J.

(No 6647—Claimant awarded $399,999.67.)

CounTty ofF Cook anp Cook County DeparTMENT OF PusLic Aip,
Claimant, vs. State oF lLLinois, DepaRTMENT OF PusLic Aip,
Respondent.

Opinion filed June 13, 1972.
EowarD V. HaNRAHAN, State’s Attorney for Cook
County, for Claimant.
WicLtiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.

Conrracts—lapsed appropriation. When the appropriation from which a
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claim should have been paid has lapsed, the Court will enter an award tor the
amount due claimant.

Peruin, CJ.

[No. 6648—Claimant awarded $2,500.00.)

SaLvATORE SaLLA, Claimant, vs. STATE oF lLLINOIS, DEPARTMENT
oF FINANCE, Respondent.

Opinion filed June 13, 1972.
PauL W. Brust, Attorney for Claimant.

WiLLiam J. ScoTT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, for Respondent.
Conrracrs—Ilapsed uppropriation. When the appropriation from which a

claim should have been paid has lapsed, the Court will enter an award for the
amount due clairnant.

PerLIN, C.J.
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CASES IN REFERENCE TO THE LAW ENFORCE-
MENT OFFICERS AND FIREMEN COMPENSATION
ACT

(No. 00006 —Claimant awarded $10,000.00.)

Mary Jo GiLLan, as wife of Martin M. GiLLaN, deceased, Claim-
ant, vs. STATE oF lLLINoOIS, Respondent.

Opinion filed lune 13, 1972.
Mary Jo GiLLaN, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, and VINCENT Biskupric, Special
Assistant Attorney General, for Respondent.

Law EnrForceMENT OFFicers AND FIREMEN CompeENsaTion Am—Where in-

vestigation by Attorney General’s office shows that claim falls within scope of the
Act, death resulting from smoke inhalation while fighting a fire is compensable.

PerLiN, C.J.

This claim was filed pursuant to Ch. 48, Sec. 281, Il
Rev.Stat., 1971, “Law Enforcement Officers and Firemen
Compensation Act”. ‘I’hc Court is in receipt of the Applica-
tion for benefits and Statement Supervising Officer, as well
as an investigative report by the Illinois Attorney General’s
office. Based upon these documents the Court finds as
follows:

‘I’hatthe claimant. Mary JoGiLLaN, isthe wife of dece-
dent and is the named beneficiary under the Application
for Benefits. That the decedent, MArRTIN M. GiLLAN, was @
fircman foi the Village of Maywood, Illinois, engaged in
the scope of duty on December 25 and 26, 1971, within the
meaning 0f Section 282 of the aforecited act. On said dates
he suffered heavy smoke inhalation while fighting a fire,
resulting in his death on January 18,1972.The court further
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finds that the Attorney General’s office in its investigation
has determined that this claim is within the scope of the
above cited statutes:

“Section 282(e) ‘killed in the line of duty’ means losing one’s life as a result
of injury received in the active performance of duties asa law enforcement officer

or fireman if the death occurs within one year from the date the injury was re-
ceived and if that injury arose from violence or other accidental cause . . ..”

I'T" IS HEREBY ORDERED that the sum of $10,000.00
(TEN THOUSAND DOLILARS) be, and the same hereby
is. granted to MAry JOGiLiaN as wife and nest of kin of the
decedent, MarTIN M, GILLAN.

(No. 00010—Claimant awarded $10,000.00.)

Biroa Towns, as wife of asimmie C. Towns, deceased, Claimant,
vs. STATE oF lLuinois, Respondent.
Opinion filed June 13, 1972.
Birpa Towns, Claimant, pro se.

WiLLiam J. ScotT, Attorney General; SauL R. WEXLER,
Assistant Attorney General, and VINCENT Biskupic, Special
Assistant Attorney General, for Respondent.

Law EnForceMENT OFFicers AND FIREMEN CompPeEnsaTion Am—Where At-

torney General’s investigation determines that claim is within the scope of the Act,
claim will be allowed.

PerLiN, C.J.

This claim was filed pursuant to Ch. 48, Sec. 281, Il
Rev.Stat., 1971, “Law Enforcement Officers and Firemen
Compensation Act”. The Court is in receipt of the Applica-
tion for Benefits and Statement of Supervising Officer, as
well as an investigative report by the lllinois Attorney
General’s office. Based upon these documents the Court
finds as follows:

That the claimant, Birba Towns, is the wife of the dece-
dent and is the named beneficiary under the Application
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for Henefits. That the decedent, simmie C. ~’owNs,was a
patrolman for the Village of Brooklyn, engaged in the
scope of duty on December 18,1971, within the meaning of
Section 282 of the aforecited act. On said date he suffered
gunshot wounds in his back and chest resulting in his death.
The Court further finds that the Attorney General’s office in
its investigation has determined that this claim is within the
scope of the above cited statutes:

“Section 282 (¢) “killed in the line of duty’ means losing one’s life as a result
of injury received in the sictilenperformance of duties as a law enforcement officer

or fireman if the death occurs within one pear from the date the injury was re-
ceived and if that injury arose froin violence or other accidental cause. . . .~

IT IS HEREBY ORDERED that the sum of $10,000.00
(TEN THOUSAND DOLLARS) be, and the same hereby
is, granted to Biroa Towns as wife and next of kin of the
decedent, Jimmie C. Towns.
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CASES IN WHICH ORDERS OF DISMISSAL WERE

4710
4772
4852
4853
4903
4934
4955

4994
5003
5010
5043
5133
5200
5219
5237
5255
5264
5265
5281
5327

5371
5379

5387
5400

ENTERED WITHOUT OPTION

Norma G. Elliott, Admx., et al.

Weldon Powell ,

Elnoris Eugenia Howling, et al

Hazel XI. Magee, Conservator, et al.

John Roberts, A Minor, By Margaret Roberts, His Mother and Next IFriend
Charles E. Wal».

Rose Mandelbaum, Admx. of the Estate of Raymond Mandelbamn,
Deceased

Claudette Bachmura, A Minor, tte.

Stanley Rajca, Admr., Etc.

Thomas Keating anti Betty Keating

James Dale

Eugene |l. Lembke

Ernest 1D. Rizzo, Jr.. Admr., Etc.

Diane Johnson, et al.

Gary Dean Grossman, Sr., As Adnir. of the Estate of Ellen Diana Grossiman
Donna Pearson

Dorothea M. Beckett

Rockford Memorial Hospital Association, A Corporation

J. K. Frost

Patrick Halle and Barbara Halle

T. M. Huddleston

Kathryn De Less

Walter Mark, Adnir. of the Estate of Peggy Mark, Deceased
Boyzie Sears

Amanda Gieseke

Roland |. Urban, et al.

Ralph Bolda, A Minor. Etc.



5409
5423
5457
5463
5481
5496

5520
5540
5558
5563
5572
5575
5577
5578
5579
5587
5596
5604
5609
5610
5611
5616
5622
5629
5630
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Theodore Kerrigan, Admr., Etc.
Harry E. Grob, Jr., Individually, Etc.
Joseph Zerwan

Robert J. Pelster

Phillip M. Lee

South Chicago Community Hospital, An lllinois Not-For-Profit Cor-
poration

Anthony Gonia

Levander McGee

American Electric Construction Company, Inc., A Corporation
Ronald W. Drewett

A. F. Tochalauski

Jo Anne Lombardo and Beata Urban

William R. Matthys

Harold F. Thomas

Ange M. Yates and Marie Cortecero

Mary Paulsen

Richard Joel Grant

Edgar Raymond Curtis

Clarence Tysse and Florence Tysse, His Wife

Ronald G. Pedersen, et al.

Ronald G. Pedersen, et al.

William Alongi, A Minor, Etc.

Mary Usher

Ervin Schaefer, et al.

Ricardo A. Godinez, a/k/a Ricky Codinez, A Minor, Etc.
Sisters of the Third Order of St. Francis, d/b/a St. Anthony Hospital
Sisters of the Third Order of St. Francis, d/b/a St. Anthony Hospital
Stanley Heklowski, et al.

Alfred Smith

Donald Hudson, A Minor, et al.

Uniroyal, Inc., A New Jersey Corporation

H. Gersten, d/b/a Heatmasters



5666

5698
5709
5728
5734
5740
5762
5763
5777
5781
5802
5813
5814

5876

5890
5896
5905
5915
5917
5918
5933
5953
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The L. R. Foster Company, Inc.
David Realty Accounty

Logan Printing Company

Grubb Advertising, Inc., A Corporation
Gayle Sheedy

Presbyterian—St. Lnkes Hospital
C. W. Phillips, Etc.

Kilborn Motors, Inc.

International Business Machines Corporation
Wabash General Hospital District
Dennis A. Roberts

Scully Walton Services, Inc.
Robert Grodecki and American Motorists Insurance Company
George Lancaster

Martin E. Gardnrr, Adnir., Etc.
Edward Carl Brooks, Admr., Etc.
Frances Shilts, Admx., Etc.

Agnes Mangan, Admx., Etc.
Virginia Hollen, Admx., Etc.
Charles McGuire

Lionel Cotten, A Minor, Etc.
Nussbaum Trucking, Inc.
Warrenville Clinic

William M. Lewis

Judy Peters

Xerox Corporation

Claude E. Berry, et al.

Carl Vangeloff

Terence E. Kereszturi

Lillian I. Tourek, Individually, Etc.
Theodore F. Bermuth

Robert Hoerneman
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5958 Herbert Smiley, et al.

5960 Central lllinois Light Company
5980 Arthur J. Wolski, M.D.

5999 Grace Gunterman

6048 Mildred Mabry

6061 Fern M. Ullrick

6080 Rose Marie Dellorto, Admx., et al.
6081 Victoria Ervin

6125 Will J. Jones and lIva Jones

6162 J. D. Barter Construction Co., Inc.
6178 Bermont Community Hospital

6187 Albert Ballard, et al.

6227 Sue Ann Dickey, As Admr. of the Estate of Jimmy Wislon, Deceased
6234 Charles Kovarik and Hilda Kovarik

6271 William V. Dezulskis and South Side Antomotive Co., An lllinois Cor-
poration

6288 Wallace White, Jr.

6297 Maria M. Jury, M.D.

6305 Timothy R. Dixon

6312 Moline Heating and Constrnction Co., A Corporation
6353 Bartlett Developmental Learning Center
6386 A. Kyras, M.D.

6389 D. Surantax, M.D.

6485 Curtis A. Parker, 0.1).

6508 Centreville Township Hospital

6518 A-1 Ambulance Service, Inc.

6519 A-1 Ambulance Service, Inc.

6520 A-1 Ambulance Service, Inc.

6524 A-1 Ambulance Service, Inc.

6541 A-1 Ambulance Service, Inc.

6542 A-1 Ambulance Service, Inc.

6561 Kankakee Industrial Supply Co., Inc.
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